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proposed penalties to the Secretary for

1. On November 21, 1989,
District of Columbia Circuit,
Enmpl oyment Project, et al. v.

capacity as Secretary of Labor,

Labor, 889 F.2d 1127.

Bui | di ng
1244 Speer Boul evard

Denver, CO 80204

M ne Safety and Health Revi ew
O fice of Adm nistrative Law Judges

The Feder al

Room 280,

CI VI L PENALTY PROCEEDI NG

Docket No.
A. C. No.

Docket No.
A. C. No.

Docket No.
A. C. No.

Docket No.
A. C. No.

Docket No.
A. C. No.

Star Poi nt No.

ORDER OF REMAND

recal cul ati on.

BACKGROUND

VEEST 91-44
42-00171- 03602

WEST 91-45
42-00171- 03604

VEST 91-46
42-00171- 03605

VEEST 91-91
42-00171- 03601

2 M ne

WEST 91-118
42-00171- 03606

Cyprus Pl at eau
in the alternative to remnd

the United States Court of Appeals,

i ssued its mandate in Coal
El i zabet h Harford Dol e,
United States Departnent

in her

of

Petitioners therein asked the Court to rule on the validity

of the single penalty assessnent

authorized by regul ati ons issued pursuant to the Federal

Safety and Health Act of 1977 (the "Act"),

seq. (1982).
In its decision,
$20 civil

promptly paid, it

the Court
fine inposed on m ne operators for
not serious and have been tinely abated.
is excluded froman operator's violation
history for future penalty assessnent

not ed t hat

pur poses.

provi sion ("single penalty")

M ne

30 U.S.C. 0O 801 et

a single penalty is a
vi ol ati ons t hat
If the single penalty is

are

The criteria and



~720

procedures for proposed assessnents of civil penalties were
publ i shed and are now codified at 30 C.F. R 0O 100, et seq. The
singl e penalty assessnment is contained in 3 C.F. R [0 100. 4.
(Footnote 1) The preceding section, 30 C.F.R 0 100.3, laying
out guidelines for taking into account the history of previous
violations in regular assessnments, states, in part:

[V]iolations which receive a single penalty assessnent,
under 0O 100.4 and are paid in a tinely manner will not
be included in the conputation [of history].

In its decision, the Court reviewed the statutory and
regul at ory background of the Act and observed that "the Secretary
has very broad discretion to devise a scheme inplenmenting the
Act's civil penalty guidelines,” 889 F.2d at 1129. The Court
further concluded "that Congress was intent on assuring that
civil penalties provide an effective deterrent against al
of fenders, and particularly against offenders with records of
past violations. Thus, despite the Secretary's unchal |l enged broad
di scretion in devising an effective penalty schenme, the civi
penal ty regul ati ons nmust not run contrary to that intent,"” 889
F.2d at 1127.

In its opinion, the Court further considered all the
statutory criteria contained in Section 110(i) of the Act. It
further focused on two scenarios involving the inmpact of the
single penalty assessnment, 889 F.2d at 1136, 1138.
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After reviewing the facts, the Court concluded it was not able to
determ ne fromthe record whether the manner in which the single
penalty is selected and adm nistered is consistent with the M ne
Act. Accordingly, the Court remanded the record.

The Court, in fashioning a renedy, stated as foll ows:

The penalty schene in 30 C.F.R 0O 100.3(c), 100.4 does
not appear to provide for consideration of the m ne
operator's violation record where that record consists
of nunerous single penalty violations. Wthout ruling
on how MSHA should reconcile the [ anguage of O 110(i)
of the Mne Act, 30 U S.C. O820(i), with its proposed
practices for taking account of an operator's history
of previous violations, we remand the record in this
case to MSHA (1) to resolve the inconsistency between
the MSHA regul ations as witten and MSHA's written and
oral representations to the court, so as to ensure that
MSHA does take account of past single penalty
violations in deciding whether a special assessnment is
required in a case where the violation itself m ght
qualify for another single penalty; and (2) to amend or
establish regul ati ons as necessary, that clarify how
adm nistration of the single penalty standard will take
account of the history of violations of mandatory
health and safety standards that do and do not pose
significant and substantial threats to m ners' safety.
In the interim until MSHA formally conplies with our
remand, we direct MSHA to instruct its field personne
in assessing single penalties to consider an operator's
hi story of non-significant-and-substantial violations,
and to consider an operator's history of past single
penal ty assessnents when inposing regular assessnents
agai nst operators who conmmt a significant-and-
substantial violation after having comritted a series
of non-significant-and-substantial violations. W will
retain jurisdiction in this case until the remand is
conplete. An order to this effect is attached.

889 F.2d at 1138
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The Court's order reads as follows:

ORDER

I n accordance with the opinion issued this day in Coa
Enmpl oyment Project, et al. v. Dole, et al., No.
88-1708, it is herebhy

ORDERED that the M ne Safety and Health Admi nistration
("MSHA") resolve any inconsistency in its regulations
and policy statenments so as to ensure that the history
of past single penalty assessnents is considered in
regul ar and single penalty assessments pursuant to 30
C.F.R 0 100-3, 100.4 and that MSHA anend or establish
policies, as necessary, to ensure that all penalties
take account of an operator's history of violations of
mandat ory standards that do and do not pose significant
and substantial threats to mners's safety. It is

her eby

FURTHER ORDERED that until MSHA conplies formally with
said remand, MSHA direct its field personnel in
assessing single penalties for

non- si gni fi cant - and-substantial violations to take
account of the past history on the part of the m ne
operators of non-significant-and-substantia
violations, and to take into account past single
penalty assessments in inposing regular assessnents
agai nst operators who have previously committed a

seri es of non-significant-and-substantial violations.
Consistent with Local Rule 15(c), this court retains
jurisdiction over this case until said proceedings are
conpl eted. MSHA shall pronpty transmit the record in
this case to this court.

2. On Decenber 29, 1989, the Secretary responded to the

Court's decision by (1) tenporarily revising its assessnent
policies to instruct its field personnel to review

non-si gni fi cant - and- substanti al violations involving high
negl i gence and an excessive history of the same type of violation

for

possi bl e special assessnment under 30 C.F.R [0 100.5; and (2)

tenporarily suspending the sentence in 30 C.F.R [0 100. 3(c) which
excludes tinmely paid single penalty assessnents from an
operator's history of
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violations for regul ar assessnent purposes. Based on its
publication in the Federal Regi ster MSHA stated that
"[t]herefore, during the interim period, MSHA enforcenent
personnel will review high negligence non-signif

i cant - and- substantial violations when there is an excessive

hi story of the sane type of violation at the mne for possible
speci al assessnent. Further, all violations that have been paid
or finally adjudicated will be included in history under the
regul ar fornula assessnent.

MSHA further stated that in light of the specific
instruction fromthe Court, MSHA must imediately comply with its
order, and the Agency was conpelled to take i mredi ate action
Under such circunstances, MSHA concluded it would, therefore, be
i mpracticable to conply with the requirenents of notice and
comment rul e-maki ng under Section 553 of the Administrative
procedure Act [AP.A], 5 US C 0O553. Further, under 5 U.S.C. O
553(b) (B) MSHA was taking the action in the suspension notice. In
addition, for good cause, based on these sane reasons and
pursuant to 5 U.S.C. 0O 553(d)(3) MSHA' s action was excepted from
the 30-day del ayed effective date requirement of the A P. A

MSHA further revised Part 100 by suspending the third
sentence in Part 100.3(c) effective Decenber 29, 1989. Part
100. 3(c), enphasizing the portion to be del eted, reads as
fol |l ows:

(c) Hi story of previous violations.

History is based on the nunber of assessed violations
to a preceding 24-nonth period. Only violations that
have been paid or finally adjudicated will be included
in determning history. However, violations which
receive a single penalty assessnent under [0 100.4 and
are paid in a tinely manner will not be included in the
conmput ation. The history of previous violations my
account for a maxi mum of 20 penalty points. For mne
operators, the penalty points will be calculated on the
basi s of the average nunber of assessed viol ations per

i nspection day (Table VI). For indepenent contractors,
penalty points will be cal culated on the basis of the
average number of violations assessed per year at al

m nes (Table VII). (Enphasis added).

MSHA' s publication amending Part 100 was entered in the
Federal Register Vol. 54 No. 249, Decenber 29, 1989.
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3. On April 17, 1990, the United States Court of Appeals filed a

suppl enental opinion in Coal Enploynent Project Dole. The Court
criticized the Secretary's regul ations and noted that MSHA' s
"hi gh negligence” requirenent in its interimregulation runs
contrary to the spirit of the original order

The Court further observed that inasmuch as the issues have
not been fully briefed, it declined to fully resolve such issues.

4. On May 29, 1990, MSHA issued a Program Policy Letter
("PPL") No. P90-111-4. The program deals with the subject of
i ncreased assessnments for mnes with excessive history of
viol ations. The PPL under its terns was effective on May 29,
1990. 2

5. In the period between April 23, 1990, and Septenber 4,
1990, MSHA issued 18 citations against Cyprus. The proposed
penal ties involve "significant and substantial" citations and
"non-significant-and-substantial" citations.

The penalties proposed agai nst Cyprus for the "S&S"
citations are as follows:

DOCKET NO. CI TATI ON NO. DATE | SSUED PROPOSED PENALTY
91- 44 3583453 5-29-90 $216
91-45 3583497 5-15-90 $229
3583500 5-21-90 $216
91- 46 3225820 4-23-90 $202
3583465 4-25-90 $292
3583467 4-26-90 $202

3583487 5-10-90 $216
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DOCKET NO. CI TATI ON NG DATE | SSUED PROPOSED PENALTY
91-91 3583456 5-31-90 $333
3583458 6- 05-90 $292
3583460 6- 05-90 $216
3583635 8-02-90 $292
3583638 8-14-90 $292
3583639 8-15-90 $292
91-118 3583469 4-26-90 $202

The penalties proposed for the non-S&S citations are as
fol |l ows:

DOCKET NO. CI TATI ON NG DATE | SSUED PROPOSED PENALTY
91-45 3583499 5-21-90 $136 91-91
3583632 4-26-90 $126
3583633 8-01-90 $192
DI SCUSSI ON

The Court's directions to the Secretary in Coal Enploynment
Proj ect have been previously set forth at length in this order.
The Court directed the Secretary to consider the operator's
hi story of past single penalty (non S&S) assessnents in conputing
regul ar assessnents; instead the Secretary has created an
"excessive history" assessnent which relies on both S&S and non
S&S violations. The court further directed the Secretary to
nmodi fy its standard for assessing single penalties to accomopdate
a history of violations; instead the Secretary inplenmented an
automati c bl anket wai ver of the single penalty whenever it finds
an "excessive history" of violations. To the extent that the
Secretary's actions purport to inplenent the Court's decision,
the Secretary has, to a | arge degree, exceeded the Court's
mandate. Accordingly, it is inappropriate for the Secretary to
rely on such nmandate.

The Secretary further contends the Conm ssion | acks
jurisdiction to order the Secretary to reassess a proposed cCi Vi
penalty. It is argued that Sections 105(a) and (d) and 110(a) and
(i) of the Act expressly establish that the penalty proposa
function is within the exclusive domain of the Secretary while
the critical penalty assessnent function is within the exclusive
domai n of the Comm ssion
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However, in Youghi ogheny Chi o Coal Conpany 9 FMSHRC 673 (Apri
1987) the argunment was advanced that when the Secretary fails to
conformto his own regulations in proposing penalties, the
Conmi ssion nust require himto re-propose a penalty in a manner
consistent with his regulations. The Comri ssion ruled "that the
Commi ssion's i ndependent penalty assessnent authority under the
M ne Act's bifurcated penalty assessnent schene serves to provide
the necessary and appropriate relief in the vast magjority of
i nstances where the Secretary fails to follow his penalty
assessnment regul ations in proposing penalties. W further hold,
however, that in certain limted circunstances the Comm ssion may
require the Secretary to re-propose his penalties in a manner
consistent with his regulations.” 9 FMSHRC at 679.

These limted circunstances appear to be present here when
the Secretary's proceedi ngs under Part 100 is a legitimte
concern to the mine operator and the Secretary's departure from
his regul ati ons can be proven by the operator. In such
ci rcunstances, "intercession by the Comm ssion at an early stage
of the litigation could seek to secure Secretarial fidelity to
his regul ati ons and possi bl e avoi dance of full adversaria
proceedi ngs," 9 FMSHRC at 680.

The main thrust by Cyprus alleges a |ack of Secretaria
fidelity to his regulations. On the authority of Youghi ogheny
Ohio Coal Co., the Secretary's notion to dismss for |ack of
jurisdiction is denied.

The penal ties proposed here were not conputed on the basis
of the Secretary's civil penalty regulations but on the basis of
a rule that MSHA i npl enmented wi thout public notice and coment as
required by the Adm nistrative Procedure Act ("A P.A").

The penal ties proposed agai nst Cyprus inpose an "excessive
hi story penalty" based on an MSHA Policy Program Letter (PPL)
i ssued May 29, 1990. Under the PPL, two changes are made in
MSHA's civil penalty assessment schene: (1) non-
signi fi cant-and-substantial ("non-S&S") violations with excessive
history are no longer eligible for single penalty assessnent
under 30 C.F.R 0 100.4, and instead are computed using the
regular formula in 30 CF. R [0 100.3; and (2)
signi ficant-and-substantial ("S&S") violations with excessive
hi story that previously would have received a regular fornula
assessment now recei ve what MSHA calls "special-history
assessnment." The penalties are conputed by determining the
regul ar assessment forrmula of 30 C.F. R 0O 100.3 and then al so
addi ng on top of that a "percentage increase for excessive
hi story” which is added to the penalty anount based on tota
points. MSHA pronul gated this policy as an update to its policy
manual and did not publish it in the Federal Register
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MSHA' s PPL excessive history policy is fatally defective in that
it violates the public rulemaking requirenments of the AP.A, 5
U.S.C. O 553(h).

Civil penalty rules fall within the requirements for notice
and comment. Air Transport Ass'n of Anerica v. Dep't of
Transportation 900 F.2d 369 (D.C. Cir. 1990). Yet MSHA' s PPL
nullifies the applicability of the single penalty assessnent, 30
C.F.R 0 100.4, to non-S&S violations with excessive history
"which are no longer eligible for the single penalty assessnment."”
Secondly, it creates a new type of assessnent called a
"special -history assessnment” consisting of a percentage increase
of from 20 percent to 40 percent of the regular formula
assessnment. However, the regular forrmula already takes into
account an operator's history of previous violations. Advance
noti ce and conment has been required in a simlar situation. See
Batterton v. Marshall, 648 F.2d 694 (D.C. Cir. 1980).

In addition to the foregoing defects, MSHA s policy of
excessive history penalties is unlawfully retroactive. In the
case at bar nine citations were issued before May 29; one was
i ssued on May 29, and eight were issued after May 29. As
previously noted, the PPL was effective on May 29.

The Suprenme Court recently observed that the | aw does not
favor retroactivity. Further, statutes and administrative rules
will not be construed to have a retroactive effect unless their
| anguage requires this result, Bomen v. Georgetown Univ. Hosp.
109 S. Ct. 468, 471 (1988).

Nothing in the Mne Act or in the Coal Enploynment Project
decision dictates the retroactive inposition of such penalties.
MSHA' s PPL adds considerably to the detrinment an operator
unknowi ngly incurred when it chose not to contest earlier single
penalty assessnents and other violations. Thus, it cannot be
applied retroactively. See New Engl and Tel ephone and Tel egraph
Co. v. FCC, 826 F.2d 1101, 1110 (D.C. Cir. 1987).

Cyprus finally argues that penalties proposed by the
Secretary do not conmply with the regulations in 30 C.F. R Part
100. (Brief pages 8-14).

I nasnuch as these proposed penalties are to be remanded to
the Secretary for publication, coment and recal cul ati on, where
necessary, the Secretary will no doubt have an opportunity to
consi der these additional issues.
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Cyprus has noved to strike or remand the proposed penalties in
these cases. Under Rule 12(f), F.R C.P., an order striking
al | egati ons may be proper. However, such a notion would not reach
the crux of the issues presented here. Accordingly, the notion to
strike is denied.

The alternative notion to remand shoul d be granted.
Accordingly, for the foregoing reasons, | enter the
fol | owi ng,

ORDER
1. Respondent's notion to strike is DEN ED
2. Respondent's alternative MOTI ON TO REMAND i s GRANTED.

John J. Morris
Adm ni strative Law Judge

Foot note start here:-

1. The cited section provides as foll ows:
0 100.4 Determ nation of penalty; single penalty
assessment .

An assessnment of $20 may be inmposed as the civi
penalty where the violation is not reasonably likely to result in
a reasonably serious illness, and is abated within the tine set
by the inspector. If the violation is not abated within the tine
set by the inspector, the violation will not be eligible for the
$20 single penalty and will be processed through either the
regul ar assessnent provision (O 100.3) or special assessnent
provi sion (O 100.5).

2. Subsequently, on Decenber 28, 1990, MSHA published a
proposed rule, titled "Criteria and Procedures for Proposed
Assessnment of Civil Penalties", essentially setting forth the
provi sions contained in Program Policy Letter No. P90-111-4. 55
Fed. Reg. 53481 et seq. However, it is settled that comments
after pronul gation of penalty rules did not cure any
nonconpl i ance with Section 553. Air Transport Ass'n, 900 F.2d at
379.



