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Federal M ne Safety and Heal th Revi ew Conm ssion
O fice of Adm nistrative Law Judges
2 Skyline, 10th Fl oor
5203 Leesburg Pi ke
Falls Church, Virginia 22041

SECRETARY OF LABOR, CI VI L PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEVA 91-43
PETI TI ONER A. C. No. 46-01453-03933
V.

Hurmphrey No. 7 M ne
CONSOLI DATI ON COAL COVPANY,
RESPONDENT

DECI SI ON GRANTI NG I N PART AND DENYI NG
I N PART MOTI ON TO APPROVE SETTLEMENT

Bef ore: Judge Fauver

The Secretary of Labor has noved for approval of a
settlenment of three citations, under O 110(k) of the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. O 801 et seq.

Citation No. 3314307 charges a violation of 30 CF.R O
75.515, alleging that the power cable on a permanent punp was not
properly entered into the junction box of the punp nmotor. The
i nspector observed that insulated | eads were exposed on the
out side of the box. The settlenent notion states that "the hazard
presented by the violation is that continued operation of the
punp m ght cause the insulated | eads to rub against the junction
box resulting in the insulation failing and junction box and punp
not or becom ng energi zed." The Secretary noves to settle this
charge by reducing the penalty and reducing the citation froma
"significant and substantial" violation to a non-S&S violation,
on the ground that "the Secretary does not believe that she can
denonstrate, by a preponderance of the evidence, a reasonable
i kelihood that the hazard contributed to would result in an
injury of a reasonably serious nature."”

In a simlar case involving a cable entering a punp, the
Commi ssion affirmed a decision by a Conmm ssion judge hol di ng that
the violation was significant and substantial. U S. Steel M ning
Co., Inc., 7 FMSHRC 327 (1985). The judge found that the punp
vi brated and, in the absence of a bushing, the vibration could
cause a cut in the insulation. He accepted the testinony of the
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i nspector that the cut in the insulation could cause the punp to
beconme the ground and, if the circuit protection failed, anyone

touching the punp frame could be shocked or el ectrocuted. Based

on the evidence, the judge concluded that the violation was S&S

5 FMSHRC 1788 (1983).

In reviewing the judge's hol ding, the Comr ssion stated,
inter alia:

On review, U S. Steel argues that the facts indicated
that the occurrence of the events necessary to create
t he hazard, the cutting of the wires' insulation and
failure of the electrical safety systens, are too
renote and specul ative for the hazard to be reasonably
likely to happen and, consequently, that the judge
erred in concluding that the violation was significant
and substanti al .

We have held previously that a violation is properly
desi gnated significant and substantial "if, based on
the particular facts surrounding that violation, there
exi sts a reasonable |ikelihood that the hazard
contributed to will result in an injury or illness of a
reasonably serious nature." Cenent Division, Nationa
Gypsum Co., 3 FMSHRC 822, 825 (April 1981). In Mathies
Coal Co., 6 FMSHRC 1, 3-4 (January 1984), we expl ai ned:

In order to establish that a violation of a
mandatory safety standard is significant and
substantial under National Gypsumthe Secretary of
Labor must prove: (1) the underlying violation of
a mandatory safety standard; (2) a discrete safety
hazard--that is, a neasure of danger to
safety--contributed to by the violation; (3) a
reasonabl e |ikelihood that the hazard contri buted
to will result in an injury; and (4) a reasonable
l'ikelihood that the injury in question will be of
a reasonably serious nature.

We have explained further that the third el ement of the

Mat hies formula "requires that the Secretary establish a
reasonabl e |ikelihood that the hazard contributed to will result
in an event in which there is an injury." US. Steel Mning Co.,
6 FMSHRC 1834, 1836 (August 1984). W have enphasi zed that, in
accordance with the | anguage of section 104(d) (1), it is the
contribution of a violation to the cause and effect of a hazard
that must be significant and substantial. See 6 FMSHRC at 1836.
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Applying these principles to the instant case, we affirmthe
judge's holding that the cited violation properly was desi gnat ed
significant and substantial. U 'S. Steel's only witness did not
deny that the m ssing bushing could contribute to a shock hazard.
[ Enphasi s added.] Rather, because of the punp's circuit fuses and
its dual grounding system he described the chance of mners
bei ng shocked or electrocuted as "very slight." Moreover, the
i nspector effectively testified that if the cited condition were
| eft uncorrected an acci dent involving shock or electrocution was
"reasonably |ikely" to occur. The inspector's statenent that a
person could serve as a better ground than the frame ground
itself if the insulation on the wires was cut, was not refuted by
U S. Steel, and was accepted by the judge. The fact that the
i nsul ation was not cut at the tine the violation was cited does
not negate the possibility that the violation could result in the
feared accident. As we have concl uded previously, a determnination
of the significant and substantial nature of a violation nmust be
made in the context of continued normal m ning operations.
[ Emphasi s added.] U.S. Steel Mning Co., 6 FMSHRC 1573, 1574
(July 1984). The administrative |aw judge correctly consi dered
such continued normal mning operations. He noted that the punp
vi brat ed when in operation and that the vibration could cause a
cut in the power wires' insulation in the absence of a protective
bushing. In view of the fact that the vibration was constant and
in view of the testinmony of the inspector that the insulation of
the power wires could be cut and that the cut could result in the
punp becom ng the ground [enphasis added], we agree that in the
context of normal m ning operations, an electrical accident was
reasonably likely to occur.

Accordi ngly, we conclude that substantial evidence
supports the judge's conclusion that the violation in
this case was properly designated significant and
substantial. * * * [7 FMSHRC at 328-329.]

The Conmi ssion's affirmance of an S&S violation on the
evidence in U S. Steel would indicate that the Conmi ssion's test
of an S&S violation is a practical and realistic question whether
the violation presents a substantial possibility of resulting in
injury or disease, not a requirenment that the Secretary prove
that it is nore probable than not that injury or disease wll
result. Thus, vibration of the punp mi ght cause the insulation to
wear down to bare wire, but if the m ssing bushing were repl aced
by the conpany beforehand, e.g., in a periodic exanm nation, the
wi re woul d not becone bare; and even if the conpany's future
exami nations missed the violation, and the wire
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becanme bare, this would not cause shock or electrocution if the
circuit breaker system functioned properly. The inspector's

opi nion that injury was "reasonably likely" did not change the
scenario of possibilities into a conbined probability that the
conpany woul d not detect the violation, the wire woul d becone
bare, and the circuit breaker systemwould also fail to function
A substantial possibility of injury, yes, but not a show ng that
injury was nore probable than not. In sum the |ogical basis for
the hol ding of an S&S viol ati on was a scenario of a substantia
possibility that the violation could contribute to shock or

el ectrocution, not a scenario of probability that it was nore

i kely than not that such an acci dent would occur

I nasmuch as the operative test in U S.Steel is a substantia
possibility of injury, rather than proof that injury was nore
probabl e than not, the Conmm ssion's use of the phrase "reasonably
likely to occur" or "reasonable |ikelihood" does not preclude an
S&S finding where only a substantial possibility of injury or
di sease is shown by the evidence. This interpretation is
consistent with the statutory definition, which does not use the
phrase "reasonably likely to occur” or "reasonable |ikelihood" in
defining an S&S violation. Under the statute, an S&S viol ation
exists if "the violation is of such nature as could significantly
and substantially contribute to the cause and effect of a coal or
other mne safety or health hazard" (0O 104(d)(1) of the Act;
enphasi s added) .

The settlement notion does not state or show a factual basis
for concluding that the alleged violation did not present a
substantial possibility of resulting in injury within the context
of continued normal mning operations. Determ nation of that
issue will depend on a fuller presentation and eval uation of the
facts. The settlenment will therefore be rejected.

Citation No. 3314314 charges a violation of 30 CF.R O
75.517, alleging that a trailing cable to a continuous niner was
not adequately insulated. The inspector observed that the outer
j acket of the cable had been damaged and taped but the tape was
worn, exposing the insulated | eads. The Secretary noves to settle
this citation by reducing the penalty and reducing the citation
to a non-S&S violation, on the ground that the Secretary "does
not believe that she can denonstrate, by a preponderance of the
evi dence, a reasonable likelihood that the hazard contributed to
would result in an injury of a reasonably serious nature. "

The settlement notion does not state or show a factual basis
for concluding that the alleged violation did not present a
substantial possibility of resulting in injury within the context
of continued normal mning operations. For the reasons di scussed
above, | find the motion to be insufficient as to this citation.
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Citation No. 3314316 charges a violation of 30 CF.R O
75.303(a), alleging that an adequate preshift exam nation was not
performed on part of the mainline track entry. The proposed
settlenent is to pay the original proposed penalty w thout
changing the citation. | have considered the docunmentation and
reasons for this proposal and find that the settlenent is
consistent with the purposes of 0O 110(i) of the Act. The
settlement will therefore be approved as to this citation

ORDER

1. The notion to approve settlenent of Citation No. 3314307
and Citation No. 3314314 is DEN ED

2. The notion to approve settlement of Citation No. 3314316
i s GRANTED

3. Respondent shall pay the approved penalty of $259 for
Citation No. 3314316 within 30 days of this decision

W I 1iam Fauver
Adm ni strative Law Judge



