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Federal M ne Safety and Heal th Revi ew Conm ssion
O fice of Adm nistrative Law Judges
2 Skyline, 10th Fl oor
5203 Leesburg Pi ke
Falls Church, Virginia 22041

BRADLEY S. CRAIG DI SCRI M NATI ON PROCEEDI NG
COVPLAI NANT
V. Docket No. LAKE 91-38-D
ARCH OF ILLINO S, INC., Captain M ne
RESPONDENT
DECI SI ON
Appear ances: Bradley S. Craig, pro se, DuQuoin, Illinois, for
Conpl ai nant ;

David S. Henenway, Esq., Thonpson & Mtchell
St. Louis, Mssouri, for Respondent.

Bef ore: Judge Broderick
STATEMENT OF THE CASE

Conpl ai nant Crai g contends that he was constructively
di scharged fromhis job as a utility machine fill-in (UWFI)
wor ker by Respondent Arch, because of activity protected under
the M ne Act. Respondent contends that Craig voluntarily
term nated his enploynment and that his termnation was unrel ated
to any protected activity. Both parties engaged in pretria
di scovery. Pursuant to notice, the case was called for hearing in
St. Louis, Mssouri, on March 26, 1991. Bradley Craig testified
on his own behalf and Brenda Craig and Bobby Gene Craig testified
on his behalf. At the conclusion of Conplainant's case,
Respondent nade a notion to disnmiss which | denied on the record.
Respondent called Gregory Bigham Benny R MElvain, Allan
Schul z, and Hubert Place as witnesses. Both parties have filed
Post Hearing Briefs. | have considered the entire record and the
contentions of the parties, and nake the foll ow ng decision

FI NDI NGS OF FACT
I

At all tines pertinent to this proceedi ng, Respondent Arch
of Illinois (Arch) was the owner and operator of the Captain
M ne, a surface mne located in the State of Illinois.
Conpl ai nant was enpl oyed by Arch fromJuly 1976 to Cctober 18,
1990 as a miner. The Captain M ne produces approxi mately 6
mllion tons of coal a year fromtwo pits. The pit in which
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Crai g worked was about 5600 feet long, with a highwall of between
20 and 40 feet. The coal bench is about 90 feet wi de and the
dragline bench from about 110 feet to 140 feet w de bel ow the
first coal seam

Craig was hired in July 1976 as a drill hel per. He received
orientation and on the job training. He continued as a dril
hel per until Novenber 12, 1976, when he becanme a driller. He
continued as a driller until June 2, 1979, when he bid for a job
on railroad mai ntenance. He remained on that job until Apri
1980. From April 3, 1980 to Novenmber 17, 1982, he worked as a
belt wagon operator. From Novenber 17, 1982 to August 22, 1987,
he went back on railroad mai ntenance. Thereafter he was a belt
repai rman until January 12, 1988. He then returned to railroad
mai nt enance work until April 18, 1988, when the job was
elimnated. He then becane an UMFI worker until Cctober 18, 1990.

An UMFI enpl oyee may be assigned to different jobs on
different days - wherever they are needed. One of the jobs an
UMFI may be required to performis that of a punper. A punper is
required to set and take out punps and to nonitor the punps which
are set. He hooks the hoses and the electric cable to the punp
which is set in the area where the water is to be punped out. The
j ob requires physical exertion, but very little skill. On January
12, 1989, Arch sent a memorandumto all classified enpl oyees
setting forth the criteria for job testing. The job of punper
lists the experience required as "experience in punping.” (R EX.
4). On March 20, 1989, it sent out another nmenorandumentitled
"Changes in Experience Requirement.” It listed the different jobs
at the Captain Mne including the job of punper which it states
requires 1 nonth punping experience. (Conp. Ex. 3).

Crai g had been assigned to the punper job between 6 and 12
ti mes begi nning in August 1989. On August 21, 1989, he was
assigned to a punper's job and received new task training as a
punper fromPit Foreman Allan F. Schulz. Craig signed MSHA
Certificate of Training formthat he had conpleted the new task
training. (R Ex. 3). Thereafter he was assigned to punper duties
on Septenber 13, 1989, February 27, 1990, May 17, 1990, August 24
and 25, 1990, COctober 16, 17, and 18, 1990. (R Ex. 5). Before
Oct ober 1990, he never set up a punp conpletely by hinself, nor
did he ever take one out. He did however work with others in
setting up and taking out punps. He was never classified as a

punper.

On Cctober 16, 1990, he was assigned as a punper and was
task-trained for the job by Pit Foreman Benny MEl vain. MElvain
testified that it was his practice to task-train any enpl oyee
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assigned to a newjob if he is unsure of the enployee's
experience. He showed himhow to hook the hose to the punp truck
and to attach the hoses and cable to the punp. He conpleted a
certificate of training on an MSHA Form which Craig signed
attesting that he had conpleted the training. (R Ex. 2).

On Cctober 17, 1990, Craig and another UMFI enpl oyee, O an
Thonmpson, were assigned to punping duties in the 2750 pit of the
Captain Mne. Allan Schulz was the foreman. It was raining
heavily, and Craig and Thonpson were directed to set a punp.
Craig testified the Thonpson actually set the punp, hooked it up
and started it. Craig hel ped drag the hoses and lines. He al so
testified that he had to go under the swing of the dragline to
get to the punp, but he "didn't squawk safety that night, | just
wanted to get the job done, get the hell out of there, and get up
to the top and get on sone clean clothes because | was drenched
to the bone."” (R 20). Setting the punp took from 30 minutes to
an hour.

When Craig arrived at the mne on Cctober 18, he was told by

Pit Foreman Benny MElvain that he was to be the punper on his
shift. Craig testified that two punps were set in the sunp and
McEl vain told his to hook the hoses and electric cables to them
He also testified that the punps were down a "real steep bank

and one of themwas setting at a real awkward angle." (R 33).
Before Craig and McElvain left for the worksite, Craig told
McEl vain that he "could be hurt down here," (R 145), referring
to the pumper's job.

McEl vain testified and | find as a fact that the hoses were
al ready attached to the punp, but had been taken apart at the
"parting" in order to |load out the coal. Craig' s assigned task
was to splice the ends of the hoses together and plug the cable
into the punps. Craig told McElvain that he was not qualified to
be the punper and asked for another job. MElvain told himthat
he didn't have anyone else to do the job and that Craig would
have to do it. Craig asked for help and MEl vain sent Joe
Sumrers, a heavy equi pnment operator who hel ped himdrag the cable
and hoses to where they were to be hooked up, but Summers did not
offer to help Craig hook up the cable and hoses. Craig again
asked McElvain for a different job and MEl vain again refused.
There is no evidence that Craig nmade specific safety conplaints
to McElvain at that tinme. He nerely reiterated that he disliked
and did not have the skill to performthe punper's job.

After further discussion, MElvain took Craig in his truck
to the Shift Superintendent Steve Bigham Craig told Bi ghamthat
he didn't like to punp and asked for another job. Bighamtold him
that he was the only person avail abl e and capabl e of punpi ng at
the tinme and that he would have to performthe duties of a
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punper. Craig also told Bighamthat the punping job was not safe.
After further discussion, Bighamasked Craig if he wanted a union
representative or safety conmmitteeman to conme to the area. Craig,
who testified that he was under great nental stress at the tine,
rejected the offer because he "just wanted out of there." (R

44). Bigham then gave Craig a direct order to performthe job of
punper or be suspended with intent to discharge. Wen Craig again
rai sed a safety issue, Bigham again asked if he wanted a safety
committeeman or pit conmitteeman. Craig again said no. Craig than
said he wanted to sign a quit slip. MEl vain took himto the

of fice where he signed a separation formin which he checked the
type of separation as elective layoff. (R Ex. 1). The fact that
Craig signed a voluntary separation from does not establish that
he was not the recipient of adverse action: in fact he was

term nated for refusing to performcertain work, and whether the
term nation took the formof a quit slip or suspension with
intent to discharge is irrelevant under the Mne Act. Before
signing the separation form Craig asked for an union
representati on. Bi gham refused because he "saw no need after

twi ce before refusing a safety comritteeman and a pit
conmitteeman to have any other representation there." (R 124).
Craig testified that he assunmed when he signed the separation
formas an elective layoff, he would be entitled to unenpl oynment
benefits and continuation of medical insurance for 1 year

The wei ght of the evidence establishes and | find as a fact
that Craig's work refusal was based on his dislike for the
punmper's duties, and his belief that he was unable to perform
them His reference to alleged unsafe aspects of the job was not
a significant factor in his refusal to performthe duties
assi gned him

Fol |l owi ng his separation, Craig was very distraught and
depressed. He was seen at the Perry County Counseling Center
because of "his enotional reaction to losing his job." He
exhi bited synptons of depression. (Conmp. Ex. 1). He consulted the
Uni on President after his separation, but was told that since he
signed the quit slip, there was nothing the union could do.

(Y

Begi nning in January 1988, Conplainant Craig was enrolled in
a program at the Logan Col | ege/ Wabash Vall ey College in
Carterville, Illinois, for an associate degree in coal nine
technol ogy. Arch paid his tuition. By October 1990, Craig had
conpl eted 61 hours of a required 70 hours. He was given credit by
the college for his annual retraining at the mne
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Conpl ai nant has not worked since his separation fromArch. He
attenpted to find enploynent and filed applications with a |arge
nunber of prospective enployers between October 23, 1990 and
January 16, 1991.

| SSUES

1. Whether Conpl ai nant was constructively di scharged or
ot herwi se discrim nated agai nst because of activity protected
under the M ne Act?

2. If so, to what renedies is he entitled?
CONCLUSI ONS OF LAW
|

Respondent Arch is subject to the provisions of the Mne Act
in the operation of the Captain M ne. Conpl ai nant Craig was
enpl oyed by Arch as a miner, and is protected under Section
105(c) of the Act. | have jurisdiction over the parties and
subject matter of this proceeding.

In order to establish a prina facie case of discrimnation
under Section 105(c) of the Mne Act a conplaining mner bears
t he burden of production and proof to establish (1) that he
engaged in protected activity and (2) that the adverse action
conpl ai ned of was notivated in any part by that activity.
Secretary on behalf of Pasula v. Consolidation Coal Conpany, 2
FMSHRC 2768 (1980), rev'd on other grounds sub nom Consolidation
Coal Conpany v. Marshall, 663 F.2d 1211 (3d Cir. 1981); Secretary
on behal f of Robinette v. United Castle Coal Conpany, 3 FMSHRC
803 (1981); Secretary on behalf of Jenkins v. Hecla-Day M nes
Corporation, 6 FMSHRC 1842 (1984); Secretary on behal f of Chacon
v. Phel ps Dodge Corp., 3 FMSHRC 2508 (1981), rev'd on other
grounds sub nom Donovan v. Phel ps Dodge Corp., 709 F.2d 86 (D.C.
Cir. 1983). The operator may rebut the prima facie case by
showi ng either that no protected activity occurred or that the
adverse action was in no way nmotivated by protected activity. If
an operator cannot rebut the prina facie case in this manner it
may nevertheless affirmatively defend by proving that it was al so
notivated by the nmner's unprotected activities alone. The
operator bears the burden of proof with regard to the affirmative
defense. Haro v. Magma Copper Conpany, 4 FMSHRC 1935 (1982). The
ultimate burden of persuasi on does not shift fromthe
conpl ai nant. Robinette, supra. See also NLRB V. Transportation
Managenent Corporation, 462 U S. 393, 76 L.Ed.2d 667 (1983),
where the Suprene Court approved the NLRB's virtually
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i dentical analysis for discrimnation cases arising under the
Nat i onal Labor Rel ations Act. Refusal to perform hazardous work
can be protected activity under the M ne Act.

General ly, refusal to work cases turn on the miner's belief
that a hazard exists, so long as that belief is held in good
faith and is a reasonabl e one. Secretary ex rel. Bush v. Union
Car bide Corp., 5 FMSHRC 993 (1983); MIller v. FMSHRC, 687 F.2d
1984 (7th Cir. 1982).

In analyzing whether a mner's belief is reasonable, the
hazardous condition nmust be viewed fromthe mner's perspective
at the tinme of the work refusal, and the m ner need not
obj ectively prove that an actual hazard existed. Secretary ex
rel. Bush v. Union Carbide Corp., 5 FMSHRC 993 (1983); Secretary
ex rel. Pratt v. River Hurricane Coal Co. 5 FMSHRC 1529, (1983);
Haro v. Magma Copper Co., 4 FMSHRC 1935 (1982); Robinette, supra.
The Conmi ssion has al so expl ained that "[g]ood faith belief
si nply neans honest belief that a hazard exists." Robinette,
supra, at 810

Al t hough the Conm ssion has declined to articulate a
standard as to how severe a hazard nust be to trigger a mner's
right to refuse to work, see Secretary/Pratt v. River Hurricane
Coal Co., 5 FMSHRC 1529 (1983)), it is clear that the refusal to
wor k rmust i nvolve a hazard beyond the hazards inherent in the
m ning industry or the job itself. Simons v. SOCCO 4 FMSHRC
1584 (1982); Runyon v. Big Hill Coal Co., 8 FMSHRC 1441 (1986).

(Y

The evidence in the present case establishes that
conpl ai nant refused to performthe work of a punper. He was told
that if he continued to refuse to performthe work, he would be
di scharged. Rather than accept a di scharge which he believed
woul d "mess up" his "good record over the past fourteen years,"
he signed the "quit slip." (R 46-47). A mner who resigns
because of intolerable conditions my be found to have been
constructively discharged. Sinpson v. FMSHRC, 842 F.2d 453 (D.C.
Cir. 1988). If the operator nmintains conditions so intolerable
that a reasonable nminer would feel conpelled to resign, he is
constructively di scharged.

VWhat were the conditions at the Captain M ne which
precipitated Craig's resignation? First and forenpst, Craig
disliked the job of punper and felt that he was not capabl e of
performing its duties. Secondly and nore by way of a
post -di scharge rational e, he conplained of a steep sl ope going
down to the punps, rocky, wet ground, and the dangers of a fal
of ground fromthe highwall. These conditions are not hazards
beyond t hose
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inherent in the job itself. Conplainant's distaste for the duties
of the punper, and his lack of skill and ability to performthe
job are not intolerable safety hazards, or in fact hazards at

all. 1 find, based on the testinony of MElvain and Bi gham t hat
the highwall did not pose a hazard to the punper, nor did the

sl ope to the punps. From Craig's point of view, these conditions
were not such as to cause a reasonabl e belief that they were
safety hazards. | conclude that Craig's work refusal was not
based on a reasonable good faith belief that the work he as asked
to perform was hazardous, but rather on his long-held dislike for
the punper job, and his belief that he was unable to performthe
duties of the job. Hi s safety rationale was not made in good
faith. Therefore, | conclude that Craig has failed to establish
that his term nation was the result of activity protected under
the M ne Act.

ORDER

Based on the above findings of fact and conclusions of | aw,
IT 1S ORDERED that the conplaint of discrimnation is D SM SSED

Janmes A. Broderick
Adm ni strative Law Judge



