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Federal M ne Safety and Heal th Revi ew Conm ssion
O fice of Adm nistrative Law Judges
The Federal Building
Room 280, 1244 Speer Boul evard
Denever, CO 80204

DONALD NORTHCUTT, GENE MYERS, DI SCRI M NATI ON PROCEEDI NG
AND TED EBERLE
COVPLAI NANTS Docket No. CENT 89-162- DM
V.
Ada Quarry & Pl ant
| DEAL BASI C | NDUSTRI ES, | NC.
RESPONDENT

ORDER

The Comnmi ssion, after granting interlocutory review, has
remanded t he above case and directed the Judge to consider the
present Section 105(c)(3) conplaint in light of the principles
set forth in the Comm ssion decision of Bradley v. Belva Coa
Conpany, 4 FMSHRC 982 (June 4, 1982), 2 MSHC 1729. The order of
remand appears at 13 FMSHRC 327 (March 1991).

The parties filed briefs on the issues raised by the order
of remand.

It is necessary to analyze the question of whether the
di smi ssal of the Northcutt, Myers, and Eberle counterclaimin the
U S. District Court (Case No. 88-186-C) precludes litigation of
their Mne Act claimor issues arising under that claim

Since this case arises under a federal statute, the federa
| aw of preclusion, rather than state |law, nust provide the
criteria for analysis. Maher v. City of New Ol eans, 516 F.2d
1051, 1056 (5th Cir. 1975), cert. denied, 426 U.S. 905 (1976).

Under the federal doctrine of res judicata, a judgment by a
court of conpetent jurisdiction on the nmerits in a prior suit
bars a second suit involving the same parties or their privies
based on the sane claim Law or v. National Screen Service Corp.
349 U.S. 322, 326 (1955); Conm ssioner v. Sunnen, 333 U. S. 591
597 (1948). Res judicata also forecloses litigation in a second
action of grounds for, or defenses to, the first claimthat were
legally available to the parties, even if they were not actually
litigated in the first action. Brown v. Felsen, 442 U S. 127, 131
(1978). Res judicata may be applied to the decision of
adm ni strative agencies acting in a judicial capacity. In this
case, the crucial res judicata question is whether Conplainants’
state and federal clains action are identical; if they are not,
res judicata is inapplicable. See Newport News Ship Building &
Dry Dock v. Director, 583 F.2d 1273, 1278 (4th Cir. 1978), cert.
deni ed, 440 U. S. 915 (1979).
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| SSUES

As specified in the Comm ssion's order of remand, it appears
t hat the Conpl ai nants' surviving allegations are that they were
illegally discharged because they had engaged in two protected
activities: 1) filing workers' conmpensation cl ains based on
disabilities allegedly caused by hazardous conditions at the Ada
Quarry and Plant; and 2) meking safety conplaints to supervisors
and agents of Ideal, 13 FMSHRC at 329.

The order of remand directed the Judge to anal yze the issue
of res judicata and its inmpact on matters arising under the M ne
Act .

RES JUDI CATA

Bradl ey v. Belva outlines the |egal requirements necessary
to support the doctrine.

In part, Bradley requires the follow ng:

1. The party asserting the doctrine must prove all of the
el ements necessary to establish it.

2. There nust be an identity of clains or of issues. The
Commi ssion further defines a claimfor res judicata purposes as
one that | ooks not only to the operative facts, but also to the
substantive | egal protection that may be afforded a m ner under
di fferent statutes.

3. In cases of overlapping federal and state regul ation
federal supremacy may, in effect, bar proceedi ngs under a state
law that conflicts with a federal statute.

Exceptions to the applicability of the preclusion doctrine
i nclude situations where there are reasons to doubt the quality,
ext ensi veness, or fairness of procedures followed in prior
[itigation.

Section 105(c)(1) of the Federal M ne Act statute provides
as follows:

No person shall discharge or in any nmanner discrimnate
agai nst or cause to be discharged or cause

di scrimnation against or otherwise interfere with the
exercise of the statutory rights of any mner
representative of mners or applicant for enploynment in
any coal or other mne subject to this Act because such
m ner, representative of mners or applicant for
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enpl oyment has filed or nmade a conplaint under or re-
lated to this Act, including a conplaint notifying
t he operator or the operator's agent, or the repre-
sentative of the mners at the coal or other mne of
an all eged danger or safety or health violation in a
coal or other mne, or because such mner, representa-
tive or mners or applicant for enploynent is the sub-
ject of medical evaluations and potential transfer un-
der a standard published pursuant to section 101 or
because such niner, representative of mner or appli-
cant for enploynent has instituted or caused to be
instituted any proceeding under or related to this
Act or has testified or is about to testify in any
such proceedi ng, or because of the exercise by such
m ner, repesentative or mners or applicant for em
pl oyment on behal f of hinmself or others of any statu-
tory right afforded by this Act.

The counterclaimfiled by Conplainants in the U S. District
Court, and later dism ssed, alleged as foll ows:

1. The Defendants incorporate by reference the
jurisdictional allegations contained in the Conplaint
of ldeal Basic Industries, Inc., paragraphs 1, 2, 3,
and 4.

2. The individual Defendants in this case have filed
wor kers' conpensation cl ains against the Plaintiff
under the Workers' Conpensation Act for the State of
Ol ahorma before the Workers' Conpensation before

Wor kers' Conpensati on Court.

3. The Plaintiff, Ideal Cenent Conpany, Inc., has
conducted a pattern of harassnment and intimdation
agai nst the individual Defendants because they have
mai nt ai ned wor kers' conpensation cl ai ns.

4. The individual Defendants were enployed by the
Plaintiff corporation at cement plant in Ada, Cklahoma;
a) that the Defendants, in good faith, have filed

wor kers' conpensation calins against the Plaintiff; b)
that the Defendants retained a | awer to represent them
in the workers' conpensation clains; c) that the

Def endants instituted in good faith a proceedi ng under
Title 85 of the Cklahonma Statutes; d) that the

Def endants have testified before the Workers
Conpensation Court of the State of Okl ahoma. Because of
this, Defendants' enploynment with the Plaintiff has
been term nated. The Plaintiff term nated the

enpl oynment of the Defendants in violation of 85 O'S
Section 5, 6, 7.
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5. The Defendants, who have been wongfully dis-
charged in violation of the Wirkers' Conpensation Laws
of the State of Okl ahoma, are entitled to a sum of
money equal to the Defendants' |oss of earnings, both
past and future.

6. Discharging the Plaintiffs [sic] in violation of the
Workers' Conpensation Laws of the State of Okl ahong,
the Plaintiff subverted the purpose of the Wrkers'
Conpensation Laws and has been guilty of oppression and
mal i ce for which the Defendants are entitled to
punitive danmmges in the amount of $400, 000. 00.

7. As a result of the discharge of the Defendants from
the empl oynent of the Plaintiff in violation of the

Wor kers' Conpensation Law of the State of Okl ahomm, the
Def endants have been caused pain, enbarrassment,
hum |'i ati on, and nental anguish, and have been damaged
in the sum of $4, 000, 000. 00.

The counterclaimin the U S. District Court was dism ssed on
June 2, 1989.

The Court's order of dism ssal provided as foll ows:

2) Defendants Eberle, Myers, and Northcutt (the only
Def endants with any presently pendi ng counterclains
against the Plaintiff Ideal) voluntarily dismss with
prejudice their counterclains heretofore raised and
outstanding in this [awsuit against Plaintiff |dea
under 85 O S. Sections 5, 6, and 7 for workers
conpensation retaliation wongful discharge. By this
voluntary dism ssal pursuant to Rule 41(a) F.R C. P
cont ai ned herein, Defendants Eberly, Mers, and

Nort hcutt make no adm ssi ons what soever regarding
liability under, or regarding the validity of any
clains heretofore raised or outstanding in ths action
or hereby dismni ssed.

The Gkl ahoma statute 85 O S. O5, 6, and 7, under which the
counterclaimwas brought, provided as foll ows:

No person, firm partnership or corporation may

di scharge any enpl oyee because the enpl oyee has in good
faith filed a claim or has retained a | awer to
represent himin said claim instituted or caused to be
instituted, in good faith, any proceedi ng under the
provisions of Title 85 of the Okl ahoma Statutes, or has
testified or is
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about to testify in any such proceeding. Pro-
vi ded no enpl oyer shall be required to rehire or
retain any enpl oyee who is determ ned physically
unable to perform his assigned duties.

Section 6 of Chapter 85 relating to damages provi des as
fol |l ows:

0 6. Penalties--Damages

Except as provided in Section 29 of this act,
a person, firm partnership or corporation who vio-
| ates any provision of Section 5 of this title
shall be |iable for reasonabl e damages, actual and
punitive if applicable, suffered by an enpl oyee as
a result of the violation. An enpl oyee discharged
in violation of the Wrkers' Conpensation Act shal
be entitled to be reinstated to his former position.
Exempl ary or punitive damage awards made pursuant
to this section shall not exceed One Hundred Thou-
sand Dol lars ($100, 00.00). The burden of proof
shal | be upon the enpl oyee.

Section 6.1 of Chapter 85 of the Okl ahoma Statutes addresses
the liability of the State of Oklahoma and Section 7 thereof
vests jurisdiction on the district courts of the State of
Ol ahoma.

As the Commission noted in its order of remand, it is
necessary to exam ne both the facts and the substantive | ega
protection afforded a m ner under both statutes.

DI SCUSSI ON

In order to establish a prina facie case of discrimnation
under section 105(c) of the Mne Act, a conplaining mner bears
t he burden of production and proof in establishing that (1) he
engaged in protected activity and (2) the adverse action
conpl ai ned of was notivated in any part by that protected
activity. Secretary on behal f of Pasula v. Consolidation Coa
Co., 2 FMSHRC 2786, 2797-2800 (Cctober 1980), rev'd on other
grounds sub nom, Consolidation Coal Co. v. Marshall, 663 F.2d
1211 (3d Cir. 1981); Secretary on behalf of Robinette v. United
Castle Coal Co., 3 FMSHRC 817-818 (April 1981).

In exam ning the respective statutes, | find there are
several areas of difference in the |legal protection afforded
m ners.
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A conparison of the Federal M ne Act and the Ckl ahoma stat-
utes indicates that under the Federal Act nminers who make safety
conplaints to a conpany's supervisors and agents are generally
protected in that activity. In its order or remand the Conmi ssion
noted that the allegations by Messrs. Northcutt, Myers, and
Eberl e of such conplaints survived in the instant case. 13 FMSHRC
at 329.

On the other hand, the relevant Okl ahoma statutes, cited
above, deal with the filing of Wrkman's Conpensation
proceedi ngs. The Okl ahoma statutes and the cases annot at ed
t hereunder do not indicate that safety conplaints are an activity
prot ected under Cklahoma |law. In enacting the Federal M ne Act,
Congress considered the protection of mners making safety
conplaints to be an inportant facet of the Act.

| deal vigorously argues that the filing of the Workman's
Conpensati on cases were not independent fromthe safety
conplaints. Rather, "their safety conplaint was their Wrker's
Conpensation claim"™ | reject ldeal's argument. There is no
evidenciary record in this case and as presiding judge, | nust
necessarily deal with the allegations of Conplainants.

A further difference lies in the respective burdens of
proof. The requirenments for a mner to establish a prima facie
case are outlined above. By way of a defense:

The operator may rebut the prima facie case by show ng
either that no protected activity occurred or that the
adverse action was in no part notivated by protected
activity. If an operator cannot rebut the prim facie
case in this manner it may nevertheless affirmatively
defend by proving that (1) it was also notivated by the
mner's unprotected activities, and (2) it would have
taken the adverse action in any event for the
unprotected activities alone. The operator bears the
burden of proof with regard to the affirmative defense.
Haro v. Magma Copper Co., 4 FMSHRC 1935, 1936-1938
(Novenber 1982). The ultinmate burden of persuasion does
not shift fromthe conpl ai nant. Robinette, 3 FMSHRC at
818 n. 20. See also Boich v. FMSHRC, 719 F.2d 194,
195-196 (6th Cir. 1983); Donovan v. Stafford Const.

Co., 732 F.2d 954, 958-159 (D.C. Cir. 1984)
(specifically approving the Conm ssion's Pasul a

Robi nette test); and Goff v. Youghi ogheny & Ohi o Coa
Conmpany, 8 FMSHRC 1860 (Decenber 1986).

On the other hand, the Okl ahoma burden of proof was
descri bed in Buckner v. CGeneral Mtors Corp., 760 P.2d 803 (Kl a.
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1988). The Court stated, in reference to the rebuttal of a prim
faci e case

the empl oyer need not persuade the Court that it was
actually notivated by the proffered reasons. The
enpl oyer's burden is a burden of production of relevant
and credi bl e evidence, not a burden of persuasion.

if the enployer carries this burden of production
the presunption raised by the prima facie case is
rebutted and the factual inquiry proceeds to a new
| evel of specificity. 760 P.2d at 807.

A further difference lies in the remedy of tenporary
reinstatenent of a mner. See Conmission Rule 44, 29 CF.R O
2700. 44. The &l ahoma | aw contains no such renedy.

A further difference lies in the renedy of attorney's fees.
The Federal M ne Act authorizes such award but the Okl ahorma
statutes lack such a provision.

For the foregoing reasons, | conclude that the renedies
under the Federal M ne Act are substantially different fromthose
under the Okl ahoma Statute.

I deal contends that the controlling case in this situation
is the Suprenme Court decision of Krener v. Chenical Construction
Corp., 456 U.S. 461 (1982) and on the basis of Kremer its notion
to dism ss should be granted.

I do not find Krenmer to be controlling. Specifically, the
Suprenme Court decided that a federal court in a Title VII case
shoul d give preclusive effect to a decision in a state court
uphol ding a state admi nistrative agency's rejection of an
enpl oynment di scrimination claim

The EEOC conpl ai nant did not prevail in the state
proceedi ngs and he thereafter brought a Title VIl action claining
di scrimnation on the basis of national origin and religion

In Belva, the Comm ssion distinguished Krener, 4 FMSHRC at
987 fn. 5. It is not necessary for the undersigned to further
restate the Commi ssion ruling.

For the reasons stated herein, the notion of Respondent to
dismiss on the basis of res judicata is DEN ED.
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The hearing will comence as schedul ed on June 25, 1991, in
Tul sa, Kl ahome.

John J. Morris
Adm ni strative Law Judge

Tel . (303) 844-3912
FAX (303) 844-5268



