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CONTESTANT Citation No. 3252969;
V. 7/ 16/ 88
SECRETARY OF LABOR, Docket No. SE 88-83-RM
M NE SAFETY AND HEALTH Citation No. 3252970;
ADM NI STRATI ON ( MSHA) , 7/ 16/ 88
RESPONDENT

CONTEST PROCEEDI NGS
Il el M ne

M ne 1D 40-00170

SECRETARY OF LABOR, Cl VIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. SE 89-67-M
PETI TI ONER A. C. No. 40-00170-05520
V.
Il el M ne

ASARCO, | NCORPORATED,
RESPONDENT

ORDER ON REMAND
Bef ore: Judge Wei sberger

On Decenber 26, 1990, the Conmi ssion vacated an Order | had
i ssued dated Septenmber 22, 1989, in which it was held that
various excised portions of six documents were not protected by a
privilege as alleged by the Secretary of Labor (Secretary), but
shoul d be produced as requested in Discovery Motions filed by
Asarco, Inc. (Asarco). (Secretary v. Asarco, Inc., 12 FMSHRC 2548
(Dec 1990)). In essence, the Comm ssion remanded for further
consideration, the issues of the applicability of informant's
attorney-client, and work product privileges.

In a tel ephone conference call with Attorneys for both
Parties, Counsel indicated that they woul d not seek an
evidentiary hearing pursuant to the Conmi ssion's remand, but,

i nstead, sought to file Briefs. Asarco filed its Brief on Remand
on March 14, 1991. The Secretary had requested an extension of
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time to file its Brief and the request, not opposed by Asarco,
was granted. The Secretary filed a Reply Brief on Remand on Apri
24, 1991. (Footnote 1)

.
Di sposition of |ssues

a. Informer's Privilege
1. Exhibit B

Exhibit B attributes a statenent to an individual identified
by his job category and the fact that he was not present at the
time of the accident. In the Secretary on Behal f of George Roy
Logan v. Bright Coal Conpany, Incorporated and Jack Collins, 6
FMBHRC 2520, at 2523 (1984), the Conmi ssion indicated as foll ows:
"The burden of proving facts necessary to support the existence
of the informers' privilege rests with the Secretary. Secretary
of Labor v. Stephenson Enterprises, |Incorporated, 2 BNA OSHC
1080, 1082 (1974), 1973-74 CCH OSHD par. 180277 at 22, 401
aff'd, 578 F.2d 1021 (5th Cir. 1978)." In meeting this burden the
Secretary has not proffered any evidence, but has nerely
asserted, in its Brief before the Comri ssion, that the identity
of an informer can be provided by the content and context of the
statement, and that this is especially so in the instant case "

where the universe of persons with know edge about rel evant
events is relatively small."

The statenment does not indicate whether the person who nmade
it is a present or former enpl oyee of Respondent, or whether the
i ndi vidual is an independent contractor. Petitioner has not
al |l eged, nor does the record contain any indication of the nunber
of persons in the job category of the person who nade the
statement at issue. Nor is there any indication of the nunber of
persons who performed the sane task. Hence, | conclude that it
has not been established that the informer's identity would be
reveal ed by allow ng discovery of the statement at issue. Hence,
the Secretary shall divul ge paragraph 1 on page 2 of Exhibit B
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2. Exhibit |

Wth respect to Exhibit I, on its face, an inforner is
clearly identified by name. The Conmmi ssion, in its Decision,
supra, at 2555, referred to Bright, supra, at 2526, wherein the
Commi ssion stated that " i mportant factors to be considered
when eval uati ng whet her the documents sought are essentia
i ncl ude, whether the Secretary is in sole control of the
requested material or whether the material which Respondent seeks
is already within their control, and whether Respondents other
avenues available fromwhich to obtain the substantial equival ent
of the requested material." (enphasis added). Expanding on this
direction, the Comm ssion in remanding this issue for further
consideration, stated as follows: "One of the factors that the
judge shoul d consider in balancing the interests of the Parties,
shoul d be whether Asarco could obtain substantially simlar
i nformati on from other sources. The judge shoul d determ ne
whet her the information excised by the Secretary is essential to
a fair determ nation of the issues and he should clearly
articulate the basis for his conclusion.” (Asarco, 12 FMSHRC
supra, at 2556).

In reconsidering Exhibit I, based upon the above directive
fromthe Commi ssion, | find that the excised statenments describe
the event, which apparently gave rise to the Citations at issue.
As such, these statenents are essential to a fair determ nation
of the issues.

Respondent does not argue either that the Secretary is in
sol e control of the requested material, or that it does not have
any ot her avenue available to obtain the requested materi al.

I ndeed, although it is reasonably likely that the infornmer could
give relevant testinony, it would appear that there are no facts
alleged to indicate that the class of persons having persona
knowl edge of the event that gave rise to the Citations at issue,
is so large and unidentifiable as to preclude Respondent from
taking statenents fromits own enpl oyees who w tnessed the event
at issue. Accordingly, inasmuch as there are no facts alleged to
establish a hardship on Asarco's part in taking statenments from
those of its enployees who had personal know edge of the events
at issue, in this context it is clear that the Secretary's
interest in nmaintaining the secrecy of the informer outweighs
Asarco's need to obtain this information fromthe Secretary.
Accordi ngly, Respondent does not have a right to discover the
fourth page of Exhibit I.

3. Exhibits E, F, and G

Exhibits E, F, and G contain detail ed, extensive statenments
provi ded to MSHA personnel by m ners enployed by Respondent who
are identified by nane. As such, the statenents are to be
consi dered given by infornmers and as such, subject to a
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qualified privilege. The Commission, in its Decision, Asarco, 12
FMSHRC supra, at 2556-2557, stated that on remand I ". . . should
consi der whet her Asarco could obtain substantially simlar

i nformati on from ot her sources, and whether these documents are
essential to a fair determi nation of the issues.”

The Conmmi ssion, in Bright, supra, elaborated on these
factors as follows: "Some of the factors bearing upon the issue
of need include whether the Secretary is in sole control of the
requested material or whether the material which Respondents seek
is already within their control, and whether the Respondents had
ot her avenues avail able fromwhich to obtain the substantia
equi val ent of the requested material." (Bright, supra, at 2526).
(Enmphasi s added). Al though the individuals whose statenments are
the subject of Exhibits E, F, and G are enployees of Asarco, and
presumably under its control, and hence subject to questioning
and the taking of depositions, the material consisting of a
transcription of their detail ed extensive statenents, is unique,
closely related in time to the instance at issue, and within the
sol e control of the Secretary. Although Asarco m ght, by way of a
deposi tion, have access to information within the know edge of
t hese persons, it does not have anot her avenue avail able to
obtain the transcripts of the detailed statenents which is the
material that is the subject matter of Exhibits E, F, and G
Hence, access to the transcription of these statenents would
enabl e Asarco to use the material to refresh the recollection of
a witness or to attenpt to inpeach the credibility of a w tness
by way of a prior inconsistent statenent.

In further evaluating whether these docunents are essentia
to a fair determ nation of the issues, as required by the
Conmi ssion's Remand, | considered the circunstances involved
herein as well as the violation charged and possi bl e def enses
(See, Bright, supra, at 2526, quoted by the Conm ssion in Asarco,
12 FMSHRC supra at 2553). One of the Citations in issue herein,
Citation 3252969, alleges a violation of 30 C.F. R 0O 57.12017.
Section 57.12017, supra, in essence, provides that power circuits
shall be deenergized before work is done on such circuits. It
al so requires that switches shall be |ocked out, or other
measures taken to prevent power circuits from being energized
wi t hout the knowl edge of the individuals working on them
Specifically, the issued Citation alleges that an enpl oyee was
el ectrocuted while cleaning insulators on a disconnect, and that
the top terminals on the di sconnect were not deenergized. In the
narrative findings for a special assessment, appended to the
petition for assessment of the civil penalty, it is alleged that
the violation resulted from Asarco's negligence, in that the
foreman had di scussed the job with the victimbefore he started
to work, and gave no safety instructions. It further is alleged
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that "Evidence gathered during the investigation of the fata
accident indicated that simlar work on energized equi pment was
the common practice at this mne.”

Petitioner also issued a citation alleging a violation of 30
C.F.R 0 57.12019, which requires that suitable clearance is to
be provided at stationary electrical equipnent or switch gear
Specifically, the issued citation alleges that suitable clearance
was not provided at the rear of the mne feeder transfer switch
cabi net where the decedent had been working ". . . in that the
bottom of f the access panel was setting against the bottom of the
transfer cabinet with the top | eaning against the rib." (Sic.)
The narrative findings allege that " the safety director was
present and saw the violation, but took no action.” In its
Answer, Asarco asserts that it provided suitable clearance and
fol |l oned proper procedures, and "did not know and had no reason
to believe that a trained and experience election, fully aware of
the circunstances and hazards, would work on or contact the
energi zed conponents of the equi pnent involved." Asarco al so
argues that any violation did not result from negligence on the
part of Asarco.

Exhi bit E contains statenments with regard to instructions,
if any, given the decedent. In addition, the statenent discusses
past work practices. As such, it has a significant bearing on the
i ssues raised by the pleading. In the sane fashion, Exhibit F
contains statements as to what was stated on the norning of the
accident by a supervisor, as well as statements made by the m ner
who had been el ectrocuted with regard to his know edge of hot
contacts. This exhibit also contains statenments relating to the
removal of the panel in question. Simlarly, Exhibit G contains
statements with regard to | ocation of the panel and whether it
shoul d have been conpletely renmoved. Also, Exhibit G contains the
opi nion of the inforner, as to how the job should be done safely
and to the degree of supervision provided workers in sinlar
situations.

Hence, Exhibits E, F, and G contain statenents that have a
cruci al bearing on issues raised by the citations at issue and
possi bl e defenses. As such, it is concluded that Asarco has a
hi gh degree of need to discover these exhibits.

Thus, considering all of the above, | conclude that Asarco's
need for Exhibits E, F, and G out weighs the Secretary's need to
mai ntain the informer's privilege.

4. Exhibit K

The second and third paragraphs on page 4 of Exhibit K
contain statements attributed to two persons, one of whomis
i dentified by nanme, and the other by a description that could
easily lead to his identification. The statenents thensel ves
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were not deleted fromthe documents served on Asarco by the
Secretary. Considering the factors set forth in Bright, supra,
note that Asarco, in its Brief, does not allege that it has any
need for the nane of the declarant in each incident to prepare a
possi bl e defense, nor does it argue that the release to it of the
declarant's name is essential to a fair determination of the

i ssues. Accordingly, Asarco is not entitled to discovery of the
exci sed names on pages 4 and 5 of Exhibit K

The del eted material on page 8 of Exhibit K, subsequent to
the words "1556 hrs tel ephoned” contains a discussion that the
interviewer had with a mner, but the essence of the conversation
did not involve discussion of any issues relating to the all eged
vi ol ati ons herein or the negligence, if any, of Asarco in
connection with these violations. Accordingly, applying the
bal ancing test set forth in Bright, supra, | conclude that these
statenent do not relate to any possi ble defense, and as such
Asarco need to obtain such information is outweighed by the
infornmer's privilege, and hence Asarco does not have any right to
di scover this materi al

Page 9 of Exhibit K contains information relating to
attenpts by a special investigator to contact various
i ndi viduals. Asarco, in its Brief, has not alleged any need to
obtain this information, or specifically howit would relate to
the preparation of any possible defense. Thus, considering the
factors set forth in Bright, supra, and applying the bal anci ng
test described therein, it is concluded that the rel ease of these
deletions is not required.

The first three lines in the second paragraph, page 9,
following the words "at notel. Spoke," do set forth any statenent
made by either the interviewer or the two nminers naned therein,
but indicate where they will be the follow ng night. Such
i nformati on woul d not appear to be hel pful in any possible
defense and woul d not be of assistance in resolving the issues
herein. As such, applying the balancing in the test set forth
i nBright, supra, it is concluded that these lines were properly
del et ed.

The first word on the next line is to be deleted, as it
i dentifies an infornmer. However, the balance of that |ine and the
next three lines contain a statenent with regard to the reaction
of miners to statenents of MSHA officials, and there is no
i ndication that this information is available to Asarco by ot her
sources. Hence discovery is allowed.

Del eted material under the heading "10/26/88" on pages 9,
10, and 11 contain nanmes of informers, as well as the
arrangenents the interviewer made to interview them and the
i nterview procedure. This information alone is not necessary for
possi bl e defense, nor is it essential for a fair determ nation of
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the issues. Accordingly, applying the principles annunciated
Bright, supra, the Secretary's need to insure the inforner's
privilege outweighs Asarco's need for this information, and hence
di scovery is not allowed.

The del eted material under the heading 10/27/88 on page 10,
is a notation of a contact the interviewer had with an
i ndi vidual, and that the interviewer decided not to net with this
i ndi vidual. Inasnmuch as no information was solicited fromthis
individual, it can not be seen how the del eted materi al would be
of assistance to Asarco in any possible defense regarding the
i ssues franed by the pleadings. Accordingly, utilizing the
bal ancing test set forth in Bright, supra, discovery of this
material is denied.

The first four lines that are deleted on page 12, refers to
an inquiry by M. Chajet, as to whether the interviewer wanted
talk to "X", and the interviewer's response. This excised
statement |ists the nanme of a possible informer, but does not
i ndi cate the substance of any conversation. As such, the only
pur pose of disclosure would be to conpel the Secretary to revea
the name of a possible witness or informer. It has not been
establi shed that Asarco's need for this information outweighs the
Secretary's interest in maintaining the privilege. Hence, this
mat eri al was properly del et ed.

On page 12, the deleted naterial after the words "2025 hrs
tel ephoned,” contains the name of an informer, but does not
contain any information relevant to the issues framed by the
pl eadi ngs. However, the first six words of the seventh |ine of
t hat paragraph, as well as the quoted phrase at the end of this
par agraph contain information that mght lead to a possible
defense, without identifying the source of this information. It
is difficult to see how Asarco could obtain this information
wi t hout di scovery. Hence, applying the factors enunciated in
Bri ght, supra, discovery of this deleted material, is to be
allowed to the extent set forth above.

Mat eri al excised fromthe niddl e of page 23 contains a |ist
of questions prepared for an informer. These relate to the event
that gave rise to the issuance of one of the citations in issue.
The del eted statenents on page 24 and the first two |ines on page
25 contain the infornmer's responses. In order for Asarco to be
able to discover these specific statements, it would need not
only the identity of the informer, but also the specific
guesti ons asked. Hence, the responses to these specific questions
are only be in the custody of the Secretary, and not obtainable
by Asarco wi thout discovery. Further, inasmuch as the information
relates to the circunmstances surrounding the violative condition
alleged in Citation 3252970, the information



~1206

woul d be relevant in resolving the issues and mght lead to a
possi bl e defense. Accordingly, applying the criteria set forth in
Bright, supra, this information is subject to discovery.

The del eted material on page 23, after the words "1915 hrs
tel ephoned,"” and the last three lines of this page contain the
name of an informer whomthe interviewer attenpted to contact.
There was no contact made at the tine and hence, this information
is not relevant to any possible defense, and is not essential to
any determ nation of the issues, and hence under the criteria set
forth in Bright, supra, is not subject to discovery.

The del eted material at the bottom of pages 25, 26, and 27
identifies individuals who were interviewed by an investigator
but does not give any facts concerning either questions to them
or their responses. Asarco has not alleged that it has any need
for the nanes of the Secretary's informers. Divulging this
mat erial would only provide their nanes, and no other infornmation
whi ch woul d be hel pful in preparing a possible defense or in
determ ning the issues presented herein. Accordingly, this
material was properly del eted.

b. Wrk Product Rule

The del eted material on pages 3 and 4 of Exhibit K are notes
that MSHA Special Inspector Robert Evert nade while interview ng
MSHA Supervi sory I nspector Craig concerning the Asarco latter's
conversations about this case with one of the Secretary's
attorneys. The Comm ssion, in its Decision, 12 FMSHRC supra,
applied Fed. R Civ. P. 26(b)(3), and held that the material in
question is a docunment which was prepared by a Party or its
representative, i.e., Evert. It further found as follows: "The
record appears to us to reveal that the disputed portions of the
speci al investigator's notes were prepared in anticipation of
litigation." Asarco, 12 FMSHRC supra, at 2559. The Comni ssion
i ndicated that it would thus appear that the excised portions of
Craig's statements nmet the inmunity tests set forth in Rule 26
supra. In vacating the portion of my Oder of September 22, 1989,
that held that the excised portions were not within the scope of
the work product rule, the Conm ssion stated as follow "However
the judge may have considered rel evant factors or the nuances not
fully reflected in his prior order." (Asarco, 12 FMSHRC supra, at
2559). The Conmi ssion remanded the issue for "further
consi deration consistent with this Decision." (12 FMSHRC, supra,
at 2559.)

Upon further consideration, I concur in the findings of the
Conmi ssion that the immunity tests set forth in Rule 26, supra,
have been net. Any relevant factors or nuances that | considered
in nmy original Order are, upon reconsideration, of a |esser
significant than the Comrission's rationale for its holding that
the various criteria set forth in Rule 26(b)(3) have been net.
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Accordingly, it is concluded that the excised portions in Exhibit
K are within the work product rule, and not subject to discovery.

c. Attorney - Client Privilege

On remand of this issue and upon further consideration, |
note that the solicitor related to Craig what another individua
had told him and the Solicitor also asked a question of Craig.
Nei t her of these conmuni cations are nental inpressions,
concl usi ons, opinions, or |egal theories. As such these
conmuni cations are in confidence and protected. (See, Hi ckman v.
Tayl or 329 U.S. 495 (1947).

I nasmuch as the material excised frompages 3 and 4 consi st
of statements covered by the attorney-client privilege and
passages protected by the work product rule, they were properly
exci sed and not subject to discovery.

ORDER

It is ORDERED that, within 10 days of this Order, the
Secretary shall serve the Operator with the follow ng: (a)
Paragraph 1 on page 2 of Exhibit B; (b) Exhibits E, F, and G (c)
the last four |ines of the second paragraph of page 9, Exhibit K
with the exception of the first word in the fourth line of this
par agraph which is to be deleted; (c) the Iist of questions
del eted from page 23, the responses on page 24, and the first two
lines on page 25; (d) the first six words of the seventh |ine of
the third paragraph of page 12 Exhibit K and the phrase quoted at
the end of that paragraph; and (e) the list of questions deleted
from page 23, and the responses on page 24, and the first two
lines on page 25.

Avram Wei sber ger

Adm ni strative Law Judge
(703) 756-6210

FAX (703) 756-6201

Footnote starts here: -

1. Petitioner also filed a Motion to Strike Proffered
Evi dence to strike the affidavits marked Exhibits 1 and 2
attached to its Brief, and "other matters cited or referenced in
the Brief which are not part of this remand."” None of this
material was relied on by nme in making any of my rulings, infra,
and did not formthe basis for any of ny rulings. Accordingly,
the Motion is DEN ED



