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Federal M ne Safety and Heal th Revi ew Conm ssion
O fice of Adm nistrative Law Judges
2 Skyline, 10th Fl oor
5203 Leesburg Pi ke
Falls Church, Virginia 22041

SECRETARY OF LABOR, Cl VI L PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEVA 91-47
PETI TI ONER A. C. No. 46-01455-03812
V.
CONSOLI DATI ON COAL COVPANY, Csage No. 3 M ne
RESPONDENT
DECI SI ON
Appear ances: Page H. Jackson, Esq., Ofice of the Solicitor

U. S. Departnment of Labor, Arlington, Virginia,
for the Secretary of Labor (Secretary);

Walter J. Scheller I1l, Esq., Pittsburgh
Pennsyl vani a, for Consolidation Coal Conpany,
(Consol).

Bef ore: Judge Broderick

The above case was called for hearing in Mrgantown, West
Virginia, on April 17, 1991. Counsel for the Secretary proposed
on the record that a settlenment be approved for one of the two
violations alleged in this docket, nanely a violation of 30
C.F.R 0O 75.1105 alleged in Oder No. 2711965. The settl enent
provi ded that Consol would pay the full anmount of the assessnent,
$1, 000.

A hearing was had on the other violation, that charged in
Order No. 2712041. This order alleged a violation of 30 CF. R O
75. 303 because of an inadequate preshift exam nation. The order
charged that the violation resulted from Consol's unwarrantabl e
failure to conply with the mandatory standard. |nspector Richard
Jones testified on behalf of the Secretary. Todd McNayer and
Ri chard Conrad testified on behalf of Consol

After the parties rested and the case was submitted for
decision, the Secretary filed a notion to approve a settl enent
with respect to the violation involved. The notion proposes an
order nmodifying the 104(d)(2) Oder to a 104(a) Citation, and the
payment by Consol of the penalty originally proposed, $1,200.
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The notion states that the Secretary agrees to drop the
unwarrant abl e failure finding because the evidence introduced at
trial did not clearly establish that the violation resulted from
aggravat ed conduct constituting nore than ordi nary negligence.

I have considered the notion in the light of the evidence
i ntroduced at the trial and the criteria in Section 110(i) of the
Act, and conclude that it should be approved.

Accordingly, I T |'S ORDERED:

1. Oder No. 2712041 issued under Section 104(d)(2) of the
Act is MODIFIED to a 104(a) Citation

2. Consol shall, within 30 days of the date of this
Deci sion, pay the following civil penalties:

Cl TATI OV ORDER 30 CF. R AMOUNT
2711965 75. 1105 $1, 000
2712041 75. 303 1, 200

Tot al $2, 200

James A. Broderick
Adm ni strative Law Judge
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FI NDI NGS OF FACT
I

Sunny Ridge was at all pertinent tines the owner and
operator of a surface coal mne in Pike County, Kentucky, known
as the No. 1 Surface Mne. The mining nethod foll owed at the
subj ect m ne was nmountain top renoval. Explosives were used to
| oosen the coal and the overburden, and it was renoved using
bul | dozers and end | oaders. As of Septenber 6, 1990, Sunny Ridge
produced approxi mately 214,121 tons of coal annually. It was
t herefore of noderate size. During the 24 nonth period from
August 28, 1987 to August 27, 1989, 14 violations were assessed
and paid by Sunny Ridge. Eight of these were violations of the
regul ati ons having to do with mner training. Because of the
nunber of training regulation violations, this history is such
that a penalty otherwi se appropriate will be increased because of
it.

I

On August 28, 1989, Federal Coal M ne Inspector Prentiss
Potter issued a citation charging a violation of 30 CF. R O
48.26(a) because 11 of the 17 mners at the nmne site had not
received the newly enpl oyed experienced mner training required
by the regulation. The citation charged a significant and
substantial violation. The inspector also issued an order of
wi t hdrawal under Section 104(g) ordering the named mners to be
renmoved fromthe nmine site until provided with the required
training. Sunny Ridge had a training plan in effect and a
desi gnat ed MSHA approved instructor. The plan showed an 8 hour
course of training for nemy enployed experienced surface mners.

| find as a fact that the 11 miners nanmed in the citation
were new y enpl oyed experienced mners, and had not received the
training prescribed in the regulation and in Sunny Ridge's plan
The citation and order were term nated on August 29, 1989, when
the listed enpl oyees received the newmy enpl oyed experienced
m ner training by an MSHA approved instructor.

REGULATI ON
30 CF.R 0O 48.26(a) provides as foll ows:

(a) A newy enployed experienced mner shall receive
and conplete training in the program of instruction
prescribed in this section before such mner is
assigned to work duti es.

(b) The training programfor newly enployed experienced
m ners shall include the follow ng:
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(1) Introduction to work environment. The
course shall include a visit and tour of the
m ne. The methods of m ning or operations
utilized at the mne shall be observed and
expl ai ned.

(2) Mandatory health and safety standards. The
course shall include the mandatory health and
safety standards pertinent to the tasks to be
assi gned.

(3) Authority and responsibility of supervisors
and nminers' representatives. The course shal

i nclude a review and description of the |ine of
authority of supervisors and mners
representatives and the responsibilities of such
supervisors and mners' representatives; and an
i ntroduction to the operator's rules and the
procedures for reporting hazards.

(4) Transportation controls and comruni cation
systens. The course shall include instruction on
the procedures in effect for riding on and in mne
conveyances; the controls for the transportation
of miners and materials; and the use of the mne
comuni cation systens, warning signals, and

di rectional signs.

(5) Escape and energency evacuati on pl ans;
firewarning and firefighting. The course shal

i nclude a review of the m ne escape system escape
and energency evacuation plans in effect at the

m ne; and instruction in the firewarning signals
and firefighting procedures.

(6) Ground controls; working in areas of

hi ghwal | s, water hazards, pits, and spoil banks;
illumnation and night work. The course shal

i ncl ude, where applicable, an introduction to and
instruction on the highwall and ground contro
plans in effect at the mne; procedures for

wor ki ng safely in areas of highwalls, water
hazards, pits, and spoil banks, the illum nation
of work areas, and safe work procedures for mners
during hours of darkness.
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(7) Hazard recognition. The course shal
i nclude the recognition and avoi dance of
hazards present in the mne, particularly any
hazards related to expl osives where
expl osives are used or stored at the nine.

(8) Such other courses as may be required by the
Di strict Manager based on circunstances and
conditions at the m ne
| SSUES
1. Whether the evidence establishes a violation of the cited
st andar d?

2. If so, what is the appropriate penalty?
CONCLUSI ONS OF LAW
I

Respondent is subject to the provisions of the mne act in
the operation of the subject mne, and | have jurisdiction over
the parties and subject matter of this proceeding.

The operator does not seriously contest the violation
charged. The evidence clearly establishes that the |isted mners
did not receive the prescribed training. | conclude that a
violation of 30 C.F. R 0 48.26(a) was shown.

Failure to provide the training prescribed by the
regulations is, in ny view, a serious violation. However, the
evi dence presented in this case does not establish that the
hazard contributed to by the violation is reasonably likely to
result in a serious injury. Mathies Coal Co., 6 FMSHRC 1 (1984);
United States Steel M ning Company, Inc., 7 FMSHRC 1125 (1985).
The miners here were experienced. The mine environnment is,
according to the evidence, not particul arly dangerous or
threatening. | conclude that the finding in the citation that the
vi ol ation was significant and substantial is not supported by the
evi dence.

Sunny Ri dge had been cited on a nunber of prior occasions
for training regulation violations. Seventeen miners were on the
job site; six had received the required training; 11 had not.
These facts indicate that the violation resulted froma high
degree of carel essness on Sunny Ridge's part.
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The citation was abated pronptly and in good faith.
Respondent stipul ates that the proposed penalty will not affect
the ability of Sunny Ridge to continue in business.

Based on the criteria in Section 110(i) of the Act, |
concl ude that an appropriate penalty for the violation is $2200.
This anpbunts to a basic penalty of $100 for each m ner not
properly trained, which | increased to $200 because of the
hi story of similar violations.

ORDER

Based on the above findings of fact and concl usi ons of | aw,
I T IS ORDERED

1. Citation 3364393 is MODIFIED to a nonsignificant and
substantial violation and, as nmodified, is AFFI RVED

2. Sunny Ridge shall, within 30 days of the date of this
Deci sion, pay to the Secretary a civil penalty in the anmount of
$2200 for the violation found herein.

Janmes A. Broderick
Adm ni strative Law Judge



