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M CHAEL P. DAMRON, DI SCRI M NATI ON PROCEEDI NG
COVPLAI NANT
V. Docket No. CENT 89-131- DM
REYNOLDS METALS COVPANY
RESPONDENT MD 89-04

Sherwi n Pl ant
DECI SI ON ON REMAND

Appearances: R M chael LaBelle, Esq., Powers & Lew s,
Washi ngton, D.C., for
Conpl ai nant ;
Jean W Cunni ngham Esq., Richnond, Virginia, for Respondent.
Bef ore: Judge Broderick

On April 16, 1991, the Conmi ssion remanded the case to ne,
(1) for further findings and analysis of the testinony of
Conpl ai nant M chael Danron and his foreman Arlon Boat nman
concerning Boatman's order to operate the mll on Septenber 7,
1988; and (2) for an explanation of ny finding that Genera
Supervi sor G enn Reynolds on Septenmber 5, 1988, authorized Danron
to run the mll froma safe distance. 13 FMSHRC 535 (1991).
Fol |l owi ng the remand counsel for Conpl ai nant and Respondent filed
briefs which I have carefully considered in making this decision
on remand. | will first address the question of the
Danr on- Reynol ds conversati on.
I

When the protective shelter was torn down, Danron protested
the action to Reynolds, the general supervisor in the
precipitation and cal ci nation areas of the plant. A safety
procedure meeting was call ed and convened on Septenber 2, 1988,
whi ch addressed some of the safety conplaints advanced by Danron
and the Union. On Septenber 5, Danron approached Reynol ds and
stated that the conpany had agreed to erect an overhead pl ywood
shelter for the ball mll. Reynolds denied that such an agreenent
had been made. On page 4 of ny decision | quoted Reynol ds
testinmony that he told Damron that "if he had any real safety
concerns regarding the operation of the belt |ine, wthout that
tenporary shed, that he should go outside the building, down the
t unnel
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and operate the belt standing in that position.” On rebutta

Danr on deni ed that Reynol ds had given himthe "option of working
down in the pit next to the conveyor belt." 12 FMSHRC 417-418
(1990).

Nei t her of these statenments is inherently incredible.
Because they are contradictory, however, only one can be
credited. | chose to credit the testinony of Reynolds. It seened
(and still seens) highly unlikely that he woul d manufacture out
of the whole cloth a rather detail ed conversation including the
phrase "down the tunnel." | therefore reiterate ny finding of
fact that Reynol ds on Septenber 5, 1988, gave Danron perm ssion
to operate the mlIl away fromthe buil ding.

Il

There is no dispute that Foreman Boat man, who was not at the
safety nmeeting, told Danron on Septenber 6, that he could operate
the mll by turning the belt switch on, and stepping back to
nmonitor the belt froma distance where he would not be subject to
t he possi bl e hazards of falling objects. Danron protested that
nmet al objects could get by the nmetal detector and damege the
hamrer mll. "If one of themthings would have gotten by, gone
into the hammer mill, it would have tore that whole thing up.
so that was not a very acceptable way for me to run my job
properly" (Tr. 225). Boatnman told Danron (and I find as a fact
that he did tell him "that should anything go through the
detector, if for any reason it failed and we did not get nmetal in

the mll, that it would be ny responsibility" (Tr. 352). Danron
did not work on the m |l on Septenber 6, because of problens in
the tray area. In ny original decision, |I found that Respondent

erected a guardrail on the upper floor and agreed to erect a
met al shed over the area where the magnet was | ocat ed.

When Danron reported for work on Septenber 7, Boatmnman
directed himto run the ball mll. Boatman did not change or
revoke the authorization given the previous day permtting Danron
to monitor the belt froma distance. His testinony, which
guoted on page 5 of ny decision, that ". . . | gave himthe
direct order to operate the facility under normal conditions,
st andi ng where needed to, if he needed to stand at the meta
detector, if he needed to clean conveyor belts, tail pulleys or
whatever, it would be the general operator, the regular operation
of the facility" nust be considered together with the testinony
concerning the conversation on the previous day, which | quoted
above. Taking into consideration the two conversations, |
concl ude that Boatman's order to run the mill included his
authorization to monitor the belt froma position away fromthe
bui | di ng, and that Danron understood this. His refusal to conply
with the order resulted nore fromhis belief that the mlIl could
not properly be operated in that fashion, rather than because of
any safety concerns. This conclusion is reinforced by ny finding
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above that Reynol ds authorized Damron to operate the belt away
fromthe building. On the basis of these findings, | conclude
that Danron's work refusal was not reasonable, nor did it result
froma good faith belief that the work he was ordered to perform
was hazar dous.

I conclude therefore that Respondent's action in discharging
Conpl ai nant for refusal to obey an order to perform on work
Septenber 7, 1988, was not in violation of Section 105(c) of the
Act .

Accordi ngly, the conplaint and this proceeding are
DI SM SSED.

James A. Broderick
Adm ni strative Law Judge



