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SECRETARY OF LABOR, Cl VIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
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PETI TI ONER A. C. No. 34-01633-03520
V. No. 1 M ne

K & W COAL COVPANY,
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DECI SI ON

Appear ances: Robert A Fitz, Esq., Ofice of the Solicitor
U S. Departnment of Labor, Dallas, Texas, for the
Secretary of Labor (Secretary);
A. F. Robinson and R V. Bell, Madison,
West Virginia, for OK & W Coal Conpany (OK & W).

Bef ore: Judge Broderick
STATEMENT OF THE CASE

In this proceeding, the Secretary seeks civil penalties for
two alleged violations of mandatory health and safety standards
cited following an investigation of a fatal electrical accident
at the subject mne on January 12, 1990. Pursuant to notice, the
case was called for hearing in Tulsa, Olahoma, on May 21, 1991
Ronni e W1 burn, Paul Cash, James Vince Snedl ey and Harol d Shaffer
testified on behalf of the Secretary. OK & W did not call any
wi tnesses. At the close of the hearing, both parties waived their
right to file post hearing briefs, and each nmade a cl osing
argunent on the record. | have considered the entire record and
the contentions of the parties, and nmake the follow ng decision

FI NDI NGS OF FACT

1. K & W was the operator of an underground coal mne in
Okmul gee County, Okl ahoma, from August 1989 to August 1990, known
as the No. 1 Mne. The mine is currently operated by anot her

conpany.

2. The m ne produced 31,834 tons of coal in 1989 and 32, 098
tons in the first quarter of 1990. The operator decided "it was
i mpossi ble to make noney there and we decided to sever our
contract and try to dissolve our business in Cklahoma" (Tr. 103).
| find that OK & W was a snall m ne operator
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3. Fromthe tinme the mne opened and until January 12, 1990, K &

W/ was cited for 36 violations, none of which involved 30 C.F. R
0 75.509 ord 75.511. In view of the fact that the m ne operated
for such a short period of time, | find that this history is not
such that penalties otherw se appropriate should be increased
because of it.

4. Dover Varney was enployed at the subject mne in January
1990, as an electrician. He was an experienced and certified
el ectrician, one of four enployed at the m ne. He had 13 years
m ni ng experience, and had worked 4 nonths at the subject mne
M. Ronnie W/l burn, the chief electrician and M. Varney's
supervi sor, believed that Varney was the abl est electrician at
the mne including WI burn.

5. The crew on the day shift at OK & W on January 12, 1990,
was having trouble with the continuous mning nachi ne begi nni ng
about 12:30 p.m When they attenpted to operate the machine, the
circuit breaker knocked out the power. The first shift
el ectrician Paul Cash was working on it.

6. The chief electrician WIburn and second shift
el ectrician Dover Varney went underground at about 2:00 p.m, on
January 12, prior to the beginning of the second shift. Cash and
Varney deenergi zed the mner and took off the control panel. They
di sconnected the punp notor and planned to tramthe mner from
the area. However, when they energized the miner and replaced the
panel, they were unable to start the mner

7. Leaving the miner energized, they again renoved the
control panel. Varney | ooked in the conpartment and saw that the
circuit breaker was "kicked." He checked the No. 1 circuit with
his voltnmeter which showed no voltage. W I burn, who stated that
he "wasn't that famliar with the machine," told Varney that he

t hought there was still power on the machine (Tr. 40). Cash, who
was craw ing away toward his tool box, and whose cap |anp had
di nmed, said "Dover, one breaker doesn't kill all the power in

t hat box" (Tr. 50).

8. Varney replied, as he reached in the panel, "if it has
power on it, it's the first one I've ever. . . " At that nonent
he received the electric shock fromthe 450 volt circuit. This
occurred about 5:00 p.m

9. The trailing cable was deenergi zed. CPR was admi ni stered
and Varney was taken to the surface and transported to the
hospi tal by anbul ance. He was pronounced dead on arrival at 5:22
p. m
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10. Varney was not wearing gloves at the time of the fata
accident. The electricity apparently entered his body through his
forearmjust below the el bow He was kneeling on the wet floor at
the tine.

11. Chief electrician Wlburn was standi ng about 5 feet from
Varney when the accident occurred. He was facing Varney and
talking to himas found in 7. and 8. above. Cash, as | found
above, was crawling away fromthe nmachine.

12. The cover to the control panel on the mner contained a
printed instruction that the trailing cable nmust be deenergized
before working in the compartnment. WI burn, however, was not
aware of this instruction prior to the fatal accident.

13. On January 15, 1990, Federal Coal M ne |nspector Harold
Shaffer investigated the accident. He issued a 103(k) Order, a
104(d) (2) Order charging a violation of 30 CF. R 0O 75.512, and a
104(a) Citation charging a violation of 30 CF. R 0O 75.1720(c).

14. On January 16, 1990, Inspector Shaffer issued a
nmodi fication of the 104(d)(2) Order to show the correct section
of 30 CF.R as 75.511.

15. The order was term nated on January 16, 1990, after a
trai ning course on |ocking out and taggi ng procedures was
presented to the nine's electricians by the mne manager and an
MSHA- qual i fied instructor

16. When the case was called for hearing, the Secretary
moved to anmend the Proposal for Penalties and the 104(d)(2) Order
to charge a violation of 30 CF. R 0O 75.509 rather than 30 C F.R
0 75.511. OK & W did not object and the notion was granted

REGULATI ONS
30 C.F.R 0O 75.511 provides:

No el ectrical work shall be perforned on | ow, nedium,
or high-voltage distribution circuits or equi pnent,
except by a qualified person or by a person trained to
performelectrical work and to maintain electrica

equi pnent under the direct supervision of a qualified
person. Disconnecting devices shall be |ocked out and
suitably tagged by the persons who perform such work,
except that in cases where | ocking out is not possible,
such devices shall be opened and suitably tagged by
such persons. Locks or tags shall be renoved only by
the persons who installed themor, if such persons are
unavai |l abl e, by persons authorized by the operator or
hi s agent.
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30 CF.R 0O 75.509 provides:

All power circuits and electric equipment shall be
deenergi zed before work is done or such circuits and
equi pment, except when necessary for trouble shooting
or testing.

30 CF.R 0O 75.1720 provides in part:

each miner regularly enployed in the active
wor ki ngs of an underground coal nine shall be required
to wear the follow ng protective clothing and devices:

* * *

(c) Protective gloves when handling naterials or
perform ng work which mght cause injury to the hands;
however, gloves shall not be worn where they woul d
create a greater hazard by becom ng entangled in the
novi ng parts of equi pment.

| SSUES

1. Whether the evidence establishes that OK & W/ failed to
deenergi ze el ectric equi pment before working on such equi pment?

2. If so, was it necessary to have the equi pment energi zed
for trouble shooting or testing?

3. Whet her the requirenment that protective gloves be worn
applies to the facts shown in this proceedi ng?

4. If the two violations charged occurred, what are the
proper penalties therefor?

CONCLUSI ONS OF LAW

1. K & W was subject to the provisions of the Mne Act in
the operation of the subject mne, and | have jurisdiction over
the parties and subject matter of this proceeding.

2. On January 12, 1990, OK & W in the person of electrician
Dover Varney perforned work on electric equi prment, nanely the
el ectric panel of a continuous mning machi ne without
deenergi zi ng the machi ne.

3. It was not necessary to have the machi ne energized while
performng the work for trouble shooting or testing.
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4. Therefore, a violation of 30 CF. R 0O 75.509 is established by
t he evidence in this proceeding.

5. The protective clothing standard requires gloves to be
worn when perform ng work which mght course injury to the hands.
The Secretary's Program Policy Manual July 1, 1988, interpreting
Section 75.1720(c) requires that "mners wear gl oves whenever
they troubl eshoot or test energized electric power circuits or
el ectric equipnent." (Gx 11).

6. Therefore the failure of Varney to wear gl oves when
testing the energized electric circuit of the continuous mn ner
was a violation of 30 CF. R 0O 75.1720(c).

7. The fatal electrical accident resulted fromthe violation
of 30 CF.R 0O 75.509 referred to in conclusion 4. Therefore, the
vi ol ati on was extrenely serious.

8. K & W in the person of its chief electrician was aware
of the violation and observed its occurrence. On the other hand,
the chief electrician warned the victimof the danger. Further
the victimwas a highly qualified and certified electrician who
shoul d have known not to reach in an energized circuit
conpartnent. These factor mitigate OK & W' s negligence.

9. Considering the facts established on this record in the
light of the criteria in Section 110(i) of the Act, | conclude
that a civil penalty of $2500 is appropriate for the violation of
75. 509.

10. The evidence does not establish that the violation of 30
C.F.R 0 75.1720(c) was related to the fatal accident. The
electric current entered the victinls body on his forearm bel ow
t he el bow which woul d not have been covered by a glove. He was
kneeling on the wet floor. OK & W nmade gl oves avail abl e, but
apparently did not require the mners to wear them The violation
was of noderate gravity and resulted from ordinary negligence.

11. Considering the facts established on this record in the
light of the criteria in Section 110(i) of the Act, | concl ude
that a civil penalty of $100 is appropriate for the violation of
Section 75.1720(c).

ORDER

Based on the above findings of fact and conclusi ons of | aw,
IT 1S ORDERED

1. Order No. 2929848 issued January 15, 1990, as anended is
AFF| RVED.
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2. Citation No. 2929857 issued January 16, 1990, is AFFI RVED.

3. K & W/ shall within 30 days of the date of this order
pay to the Secretary of Labor the following civil penalties:

Cl TATI ON/ ORDER 30 CF.R AMOUNT
2929848 75. 509 $2500
2929857 75.1720(c) $ 100

TOTAL $2600

Janmes A. Broderick
Adm ni strative Law Judge



