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Federal M ne Safety and Heal th Revi ew Conm ssion
O fice of Adm nistrative Law Judges
The Federal Building
Room 280, 1244 Speer Boul evard
Denver, CO 80204

KELLY L. DI EDE, DI SCRI M NATI ON PROCEEDI NG

COWVPLAI NANT

V. Docket No. CENT 90-160- DM

SUWVM T | NCORPORATED, RM MD- 90- 09

RESPONDENT

Anne Creek M ne
DECI SI ON

Appear ances: Kelly L. Diede, Pro Se

for Conpl ai nant;

Ronal d W Banks, Esqg., Banks, Johnson, Johnson
Col bath & Huffman, P.C.

for Respondent.

Before: Judge Cett

This case is before nme upon the Conplaint by Kelly L. Diede
under section 105(c)(3) of the Federal Mne Safety and Health Act
of 1977, 30 U.S.C. O 801 et seq. (the "Act"), alleging
di scrimnatory di scharge on June 9, 1990, by Summit |ncorporated
("Summit") in violation of Section 105(c)(1) of the Act.
(Footnote 1)
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M. Diede was hired by Summt on June 2, 1990, and was
di scharged ei ght days later, on June 9, 1990. At the tinme Summt
was doing a small project for Wharf Resources at their Annie
Creek M ne.

M. Diede, in pertinent part in his conplaint, alleges as
foll ows:

I went to work for Summit Construction. | worked a week
and one day. | had been putting down on my tine card
that the energency brakes on ny | oader didn't work.
told Loyd they didn't work. He did nothing about it.
They had to shut the | oader down to fix the boom
cylinder because it was leaking. | told Loyd I would
like to get the brakes fix at that tinme. They did not
get fixed. On ny last sift (sic) Loyd told ne that he
woul d not be needing ne on Monday. | asked why, he did
not say anything, but that I was laid off
| called later in Rapid City | asked hi mwhere he
needed nme Monday. He said he did not need ne at all.
asked why he said there were problens with ny work. |
asked what was wong he said he couldn't say just that
he didn't need ne. So | started | ooking for another job
right away. So the Tuesday after my laioff (sic) | went
to Summit Construction to find out a little nore about
what was going on. Tom Lester said he didn't have to
give a reason for firing ne, at that time a (sic) said
I have a right to now
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(sic) why | was let go. He said it was because
I was unsafe in the loader. | said if | was so
unsafe then why was the conpany running that
| oader without brakes. He asked nme if | put

that on nmy time card. | said Yes. | also told
the sift (sic) boss nothing was done about the
br akes.

At the hearing M. Diede adnmtted that he was told at the
outset when he was interviewed for the job at Surmit, that his
"hire was going to be tenporary.” On the | ast day he worked for
Summit, the M ne Superintendent, M. Nordstromtold himthat the
ot her | oader operator was coni ng back to work and that they
didn't need him (Di ede) anynore. After telling himthat he was
"laid off," the Superintendent suggested he call the main office
and see whether or not they could use himat "another place.”
(Tr. 13)

M. Diede testified that when he operated the | oader for
Summit he "noticed that the brakes weren't all that good." He
started putting down on his tine card that "the brakes needed to
be | ooked at." After he was laid off, M. Diede called MSHA
regardi ng the brakes on the | oader

After M. Diede's phone call (made after his discharge),
MSHA in response to the call sent a Federal nine inspector to
i nspect the | oader and specifically its brakes. The inspector
found that no work had been done on the brakes but neverthel ess
found that the brakes of the | oader were not in violation of any
safety standard. The inspector filed a Notice of Negative
Fi ndi ngs (Ex. R-1) which stated in relevant part: "Application of
braki ng power was denonstrated to be sufficient. . . . " The
"al | eged hazard did not exist."

M. Diede stated that he asked Tom Lester (Summit's present
Superintendent) why he "was let go." Diede testified that
"basically he (Lester) really couldn't tell me." (Tr. 13).

M. Diede testified as follows (Tr. 14):

He (Lester) had told nme at one tine after | kind of
pi nned hi m down he says, well, you were unsafe in the
| oader and we don't think that you've got any
experience. At that tine | asked himif he had called
any of the people on the application and he said no,
that it's not a practice at Summt Construction to do
t hat .
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M. Diede continued as follows (Tr. 15):

| had asked Tom Lester why they took the man that was
runni ng the | oader out of the |oader and put me init.
Tom Lester said that he wasn't running the | oader to

production standards. At that tinme | asked him | says,
well, why didn't you et himgo? Well, at that time he
said well, we had another job for himand they put him
inthe roller. And | thought, well, that's fine and

dandy. And then | asked himwhy | wasn't given the jobs
that the other two guys that had just been hired, why I
wasn't let to at least try those jobs. And at that tine
he told me that I was too inexperienced to do those
jobs. Well, one the jobs is shoveling and stemi ng. Now
I don't know how many people are dunb enough not to
know how to run a shovel, but apparently | am And one
of the other people that was hired was put on the

| oadi ng crew for | oading the rounds. | asked him at

that time why | wasn't at |east given the chance to do
that. He also said | was inexperienced. At that tinme |
asked himif he did any followup on it, on ny
application, and he said no. And that's when

explained to himthat 1'd been nmning for eight and a
hal f years.

| asked Tom Lester. | believe the safety man was in the
of fice and so was Chuck Rounds at the tinme when | was
talking to all of them At that time |I had given them
basically a way out of this, and that was to put ne
back on in one of those jobs or that we were going to
go to court because they tried to tell me that | was
unsafe in the loader. Wll, | don't doubt that. Anybody
woul d have been unsafe in a | oader w thout any brakes
on it. After I was let go, | called MSHA

On cross-exam nation, M. Diede again admitted that when he
was hired, he was told that his "hire was going to be tenporary”
and admitted that he anticipated that he "wouldn't be there
long." But that after he found out Summit had hired two ot her
people after they term nated his enploynent "he kind of wondered
what the reason was." He stated "npbst conpanies would hire back
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whoever they had |aid off before they are going to hire anybody
el se." Asked if that would be true "if they were not satisfied
with your work performance,” Diede replied "I guess the only
question that | had on that was that | was wondering why they
weren't satisfied." (Tr. 27).

M. Diede also stated "when | worked for Honestake there was
a production standard, but it was never shoved down your throat
i ke supposedly these people tried to do to ne, saying that that
was the reason | was |let go was because | couldn't neet
producti on standards."

M. Thomas Lester, General Superintendent for Summt,
testified he observed M. Diede operating the |oader in a "jerky
erratic manner." He had heard reports of M. Diede's "bunping the
trucks, dunping in a jerking notion into the trucks, which is
hard on equi pnrent, and hard on truck drivers also, and trucks."

M. Lester, who was present during M. Diede's exit
interview, testified as to what occurred at the interview as
follows (Tr. 72-73):

A It got quite heated about md-point. Kelly was using
quite extrenme | anguage and our secretary was seated in
the next roomand taking all of this in. And John Ross
told himseveral tines to hold it down, knock off the
profanities, and John even got up once and cl osed the
wi ndow between the offices. And Kelly promptly rose and
opened it back up in a forceful manner and conti nued
his spiel of profanities, and said |'mgoing to sue you
for everything you got!

Q Did he say what he would use as a basis for the
suit?

A. Di scrimnation, which | found to be unbelievable.

Q Did he ever define what discrimnation was? Did he

have any definition in mnd?

A Yeah. | guess the way Kelly thinks he was
di scri m nated agai nst because he was not given a job
t hat someone el se--some other new hire had.

Q Did he explain to you that it was the |aw that you
had to take himback rather than to hire new hire?
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A Well, yes, but we don't interpret the |law that way.

Q But did he tell you that?
A Yes.

M. Diede in cross-exam ning M. Lester asked him "Was there
a reason given to ne why | was discharged?" M. Lester replied,
"I told you that we didn't find your performance adequate for our
conmpany." M. Diede then asked M. Lester why he was not "fired
sooner” if managenent was "fearful that | was going to hurt
mysel f or sonmebody else if | was supposedly a safety hazard?"

M. Lester replied as follows (Tr. 74):

A. | suppose at that tinme | was | ooking at things from
a production standpoint. W were short on help, which
is the reason that you were hired in the first place,
the reason for several hires right then. Don't get ne
wrong, right then, in the first place, |I knew that our
| oader operator would be back Monday. We figured that
if you were watched cl ose enough and tal ked to enough,
we were hopeful that there wouldn't be an acci dent
bet ween Wednesday and Friday, Saturday.

Ll oyd Nordstromcalled by Sumrit stated he was Sumrit's
Superintendent in charge of construction at the tinme D ede was
enpl oyed by Sumrit. On the day he hired Diede, his main |oader
operator just left for a vacation. He put Diede on the | oader
nore or less on a trial basis to see how he worked out. He
observed that Di ede had troubl e keeping his | oading area (pad)
| evel enough so he could speed up his production. Diede started
i mproving, "but he was awful wild with the |oader, he was
careless. He would jerk and jam and then when he'd dunp his
bucket he'd always try to catch the |oad instead of letting it
try to drop into the truck. He would al ways stop the bucket. And
I was on him | think |I told himabout that every day, sonetines
three tinmes a day that that was hard on those | oad cylinders.”

M. Nordstrom expl ai ned that when the operator stops the
bucket abruptly fromtilting, it builds up tremendous pressure in
the hydraulic cylinder which causes the weakest point, the seals,
to go out. The cylinders went out twi ce the week Di ede operated
the | oader. Respondent had repacked one cylinder once and
repl aced that same cylinder later on in that week.
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M. Nordstromtestified that he heard conplaints fromtruck
drivers that Diede in |oading a truck was "awful rough on the
truck.” (Tr. 98) It got to the point that the three truck
operators that hauled for Respondent didn't want to continue
haul i ng because of the way Di ede operated the | oader while
| oadi ng the trucks.

On cross-exam nation by M. Diede, M. Nordstromstated: "I
really wasn't happy with your performance. And talking it over
with Tom we decided to let you finish out the week, hoping that
your performance woul d get better, which it didn't, and your
attitude seenmed to be getting worse.”™ (Tr. 99)

M. Nordstrom concl uded from what he considered M. Diede's
i nadequate perfornance in operating the |oader that M. Diede had
falsified his experience on his job application and for this
reason al one he would not want to keep M. Diede on the job. He
adm tted, however, he had no proof of such falsification other
than his observation of M. Diede's inadequate performance in
operating the | oader.

Two truck drivers, Charles Wiite and Bill Shepperson,
testified on behalf of Summit. M. Wite testified he observed
M. Diede continue to |oad wet material even though he had been
specifically instructed by M. Nordstromnot to do so.

Bi Il Shepperson testified that he observed M. Di ede | oad
his truck many tines each day. M. Diede's operation of the
| oader was "jerky," he didn't keep his pad level and he ran into
his truck frequently.

On cross-exam nation by M. Diede, M. Shepperson testified
as follows (Tr. 136-137):

Shepper son: The pad wasn't level, you ran into ny truck
frequently, not with the |oader, with the buck-
et, not only hooking the tooth on the tire but
then when you'd pull into the truck you'd hit
the truck. And you'd hit the truck with the
bucket on the loader I would say at |east once
in the five dunps that was there, on the aver-
age. | don't nean just touch the truck,
mean hit the truck enough so it jarred it and
shook the truck around.
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Di ede: As far as bunping into a piece of equipnment down
t here when you had been operating that truck be-
fore, was there ever a tinme that the | oader
operator ever even canme close to your truck at

all?
Shepper son: It happens occasionally.
Di ede: So it can happen. Not everybody is perfect is
what |'mtrying to get at, right?
Shepper son: In the ordinary course of a week of work maybe a
| oader operator will bunp the bucket against the

truck box once. And that's sonewhere around 200
| oad. (Tr. 136-137)

FI NDI NGS AND CONCLUSI ON

It is undisputed that M. Diede was told at the tine he was
hired that he was a "tenporary hire;" that the job would be a
tenporary one. It is also undisputed that M. Diede was |laid off
at the end of the eighth day he worked for Summit. The crucia
guestion is whether M. Diede was let go on the eighth day he
worked in retaliation for having engaged in protected activity or
because Summit nanagenent believed that he |lacked the skills
and/or attitude needed to performthe work in a conpetent manner
There is no question that a miner's safety conplaints, such as a
reasonabl e good faith safety conplaint of inadequate brakes on a
| oader, are a protected activity. The fact that there may have
been no objective underlying safety problem would not invalidate
a mner's good faith reasonable safety conpl aint.

If M. Diede had proved his enployment was termnated in
sonme part because he engaged in protected activity, a prina facie
case for unlawful discharge in violation of 105(c) of the Act
woul d have been established. If on the other hand, Sunmmt
di scharged M. Di ede because of management's belief that he
| acked the skills needed to conpetently performthe work in a
sati sfactory manner, his discharge would not constitute a
vi ol ation of 105(c) of the Act.

M. Diede has the burden of proof. Upon careful evaluation
of all the evidence, | find that he failed to establish the
necessary causal connection between his discharge and his safety
conplaints. | find no persuasive evidentiary support for M.

Di ede's contention that his term nation was notivated in any part
by the operators intention to retaliate against himfor any
safety conplaints. | credit the testinony of Respondent's

wi t
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nesses and find that M. Diede was "l et go" solely because
management believed he did not have the skill to conpetently
performthe job. | do not find that M. Diede was or was not a
conpetent miner. That is not the question before ne. Neither is
the question of whether Sunmit was fair or accurate in its
evaluation or its perception of M. Diede's skill or conpetence
in performng the work. | find only on the basis of the evidence
presented that it was managenent's honest belief that he did not
have the ability to performthe work that was available in a
conpet ent manner and for this reason alone termnated his

enpl oynent .

In sum M. Diede failed to carry his burden of proof that
his discharge was notivated in any part by his protected
activity.

ORDER

Based on the foregoing findings and concl usions, and on the
preponderance of the evidence adduced in this case, | conclude
and find that the Conplainant has failed to establish a violation
of section 105(c) of the Act. He has not proven a discrimnatory
di scharge within the meani ng of section 105(c) of the Act.
Accordingly, the conplaint is DI SM SSED.

August F. Cetti
Adm ni strative Law Judge

1. Section 105(c)(1) of the Act provides as foll ows:

No person shall discharge or in any manner discrimnate
agai nst or cause to be discharged or cause discrimnation against
or otherwise interfere with the exercise of the statutory rights
of any miner, representative of nminers or applicant for
enpl oynment in any coal or other mine subject to this Act because
such nminer, representative of nminers or applicant for enploynment,
has filed or nade a conplaint under or related to this Act,

i ncluding a conplaint notifying the operator or the operator's
agent, or the representative of the mners at the coal or other
m ne of an all eged danger or safety or health violation in a coa
or other m ne or because such miner, representative of mners or
applicant for enploynent is the subject of nedical evaluations
and potential transfer under a standard published pursuant to
section 101 or because such representative of miners or applicant
for empl oynent has instituted or caused to be instituted any
proceedi ngs under or related to this Act or has testified or is
about to testify in any such proceedi ng, or because of the
exerci se by such mner, representative of miners or applicant for
enpl oyment on behal f of hinself or others of any statutory right
afforded by this Act.



