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Federal M ne Safety and Heal th Revi ew Conm ssion
O fice of Adm nistrative Law Judges
2 Skyline, 10th Fl oor
5203 Leesburg Pi ke
Falls Church, Virginia 22041

PYRO M NI NG COVPANY, CONTEST PROCEEDI NG
CONTESTANT
V. Docket No. KENT 91-169-R
SECRETARY OF LABOR, Citation No. 3550463;
M NE SAFETY AND HEALTH 2/11/91
ADM NI STRATI ON ( MSHA)
RESPONDENT Pyro No. 9 Wheatcroft

M ne I D 15-13920
DECI SI ON

Appear ances: Robert |. Cusick, Esq., Watt, Tarrant & Conbs,
Loui sville, Kentucky, for Contestant;
W F. Taylor, Esq., U S. Departnment of Labor
Ofice of the Solicitor, Nashville, Tennessee, for
the Secretary.

Bef ore: Judge Maurer

This contest proceeding is before me pursuant to Section
105(d) of the Federal Mne Safety and Health Act of 1977, 30
U.S.C. O 815(d), challenging the legality of a single Section
104(a) citation issued by an MSHA m ne i nspector. The issue is
whet her the contestant violated the cited nmandatory safety
standard; or nore specifically, whether Pyro M ning Conpany
failed to conply with its approved ventilation plan

Pursuant to notice, a hearing was held in this case on May
9, 1991, in Omensboro, Kentucky. The parties have both filed
post-trial briefs, which I have duly considered in making the
fol |l owi ng deci sion.

Section 104(a) Citation No. 3550463, issued on February 11
1991, by MSHA | nspector Janmes E. Franks, cites an all eged
vi ol ati on of mandatory safety standard 30 C.F.R 0O 75.316, and
the cited condition or practice is described as foll ows:

The approved Ventilation Plan (approved 11/29/90 see
page 3) was not being followed in that crosscuts had
not been positioned at or near the face of the Nos. 1
thru 16 roons in the 2nd North panel. The m ning
conditions in these areas were good.
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Pyro M ning Conpany is charged with a failure to follow one of
the provisions of its approved ventilation plan. Any violation of
an approved plan provision would constitute a violation of
mandatory safety standard 30 C.F. R 0O 75.316, which provides as
fol |l ows:

A ventilation system and net hane and dust control plan
and revisions thereof suitable to the conditions and
the m ning system of the coal mine and approved by the
Secretary shall be adopted by the operator and set out
in printed formon or before June 28, 1970. The pl an
shall show the type and | ocation of mechanica
ventilation equi pnent installed and operated in the

m ne, such additional or inproved equi prent as the
Secretary may require, the quantity and velocity of air
reachi ng each working face, and such other information
as the Secretary may require. Such plan shall be
reviewed by the operator and the Secretary at | east
every 6 nonths.

The applicable ventilation plan provision in question is
found on page 3 of Pyro's approved plan dated Novenber 29, 1990,
and it states as follows:

All dead end places shall be ventil ated. Wen

practical, crosscuts will be positioned at or near the
face of each entry or roombefore it is abandoned.
O herwise, line curtains will be installed as needed.

The facts of the case are straightforward. During the course
of a regular quarterly inspection of Pyro's No. 9 Weatcroft
M ne, |nspector Franks observed that Pyro had failed to cut and
position crosscuts at or near the face of the abandoned roons in
the second North panel, identified as roons nunbered 1 through
16. Inspector Franks also noted that ventilation curtains were in
pl ace and there was no evidence of nmethane in the area. He
further observed that the roof in the area was good, no water was
present and in fact, he opined there were no adverse m ning
conditions present which would have prevented the operator, from
a purely safety standpoint, from maki ng the crosscuts at or near
the face of the aforenmentioned roons.

Basically, it is the Secretary's position that the plan
requires crosscuts be provided if it can be safely done. To the
Secretary, the phraseol ogy, "when practical" neans in this
context that the operator nust position crosscuts at or near the
face of abandoned rooms, unless because of safety considerations,
it would be nore dangerous to do so than to place Iine curtains.
The inspector testified that the working definition of
"practical" at least in District 10 is that the only excuses the
operator would have for not putting the crosscuts through is if
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they had bad top or water in the area, i.e., unsafe conditions.

Pyro, however, does not agree that these are the only two
al | owabl e consi derations of practicability. | have to concur that
this [imtation is not clearly apparent fromthe approved
ventilation plan.

If "inmpractical" can be used as the antonym of "practical,"
then the Secretary woul d define "inpractical" for the purposes of
this case as an act which is inpossible to safely perform given
the conditions at hand, i.e., water or bad roof. But the
ventilation plan does not state "when possible"; it states "when
practical™ which inplies that a fuller range of circunmstances
coul d be considered. The inspector hinself acknow edged that if
we disregard for a nonent the very restrictive definition of
"practical" that District 10 has devised, then there are nany
ot her considerations that could go into determ ning what is
"practical."

There are certainly inmaginable situations where it would be
possi bl e to make these crosscuts safely, but it would not be
practical. Pyro believes that their mning procedure is one such
i nstance. Typically, the first and second shifts work coa
production. They try to nove out of a set of roonms at the end of
the second shift. Then the third shift crewis responsible for
the noving of the equiprment to position it for the next day's
wor k. Therefore, Pyro's position is that when they abandon a
room they take all operational factors into account (safety
factors as well as economic factors) in determning whether it is
practical to place crosscuts. If not, line curtain is hung to
ensure proper ventilation. In years past, this has been an
acceptable interpretation of this provision of the ventilation
pl an. Pyro has not previously received a citation for a violation
of this portion of the plan even though their mining nethods have
remai ned unchanged until the instant citation was issued.

The Secretary points out that 30 CF. R O 75.316-2 which
provides criteria for approval of ventilation plans states that:

A crosscut should be provided at or near the face
of each entry or room before the place is abandoned.

However, that section also provides in pertinent part that:

A ventilation system and dust control plan not
conformng to these criteria may be approved, providing
the operator can satisfy the District Manager that the
results of such ventilation system and dust contro
plan will provide no | ess than the sane neasure of
protection to the mners.
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Pyro's plan did not strictly conformto that particular
criteria. The District Manager approved the plan with a somewhat
| ess than mandatory requirement for crosscuts. It is clear that
crosscuts are preferred (when practical) but line curtain, as
needed, is an alternative albeit |ess desirable neans of conpliance.
The inspector testified that what this provision really neans is that
crosscuts are required except in two instances (bad roof or water
in the area). Even so, this still does not absolutely incorporate
the suggested criteria. The District Manager has all owed for
alternative conpliance; the only dispute is when is the
alternative pernissible.

Essentially, the answer to that query is whenever the
District Manager says it is. But the inportant feature to nake
his intention enforceable is to put it clearly into the approved
plan. As it now stands, the inspector's interpretation, which he
clainms is the District's interpretation, is not to be found in
the docunent. That is the key. The | anguage contained in the plan
does not support the allegation that Pyro is not in conpliance.

Apparently for years, "practical™ in this context was
interpreted broadly enough to include all relevant considerations
and Pyro's mining practices under the approved plan passed
muster. Now a new "unwritten rule" is in effect, w thout prior
notice to the operator and nost inportantly, w thout amendment to
the plan. Pyro conplains that this does not conmport with
standards of basic fairness, let alone give the operator notice
or an opportunity to be heard concerning the changed enforcenent
procedure. | agree. If the District Manager wi shes to make a
change to the operator's ventilation plan, he may certainly do so
as part of the approval process, but it is not too nmuch to ask
that he clearly state what the provisions are to be in witing.

| also take note and it should be clear herein that the
i nspector found that adequate |line curtain was installed and al
dead end places were sufficiently ventilated in the affected
areas.

Under the circunstances, | find that the Secretary has
failed to establish a violation of the cited ventilation plan
provision and therefore the citation at bar will be vacated.
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ORDER

On the basis of the foregoing findings and conclusions, IT
I S ORDERED THAT Section 104(a) Citation No. 3550463, citing an
all eged violation of 30 C.F.R 0O 75.316, IS VACATED, and Pyro
M ni ng Conpany's contest |S GRANTED.

Roy J. Maurer
Adm ni strative Law Judge



