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Federal M ne Safety and Heal th Revi ew Conm ssion
O fice of Adm nistrative Law Judges
2 Skyline, 10th Fl oor
5203 Leesburg Pi ke
Falls Church, Virginia 22041

SECRETARY OF LABOR, CI VI L PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEVA 91-27
PETI TI ONER A. C. No. 46-01867-03864
V.

Bl acksville No. 1 M ne
CONSOL| DATI ON COAL COVPANY
RESPONDENT

DECI SI ON
Appear ances: Page H. Jackson, Esq., Ofice of the Solicitor

U. S. Department of Labor, Arlington, Virginia,
for the Secretary of Labor (Secretary);

Walter J. Scheller 111, Esqg., Pittsburgh
Pennsyl vani a, for Consolidation Coal Conpany
(Consol).

Bef ore: Judge Broderick
STATEMENT OF THE CASE

The Secretary seeks civil penalties for three all eged
vi ol ati ons of mandatory safety standards alleged in three
citations issued on August 31, 1990. Pursuant to notice, the case
was called for hearing in Mrgantown, West Virginia, on Apri
17-18, 1991. At the hearing, the Secretary proposed a settlenent
with respect to one of the alleged violations. After the cl ose of
the hearing she submitted a settlenment notion with respect to a
second al l eged violation. Wth respect to the other one, Federa
Coal M ne Inspector Joseph Mgaiolo testified on behalf of the
Secretary. John Morrison and Craig G Yanak testified on behal f
of Consol. Both parties have filed Posthearing Briefs. | have
considered the entire record and the contentions of the parties
in making the follow ng decision

SETTLEMENT MOTI ON CI TATI ON NO. 3314114

This citation alleged a violation of 30 CF. R 0O 75.400
because an accunul ati on of |oose coal and float coal dust had
been deposited on the P-8 [ongwall roof support shield and ot her
parts of the longwall. The violation was alleged to be
signi ficant and substantial, and caused by Consol's noderate
negl i gence.
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It was assessed at $500. The notion proposes a reduction to $350
on the ground that the negligence should be reduced to | ow

negli gence. | have considered the notion in the |ight of the
criteria in Section 110(i) of the Act, and conclude that it
shoul d be approved.

SETTLEMENT MOTI ON CI TATI ON NO. 3314113

On August 5, 1991, the Secretary filed a nmotion for approva
of a settlenment whereby Consol agreed to pay the anpunt
originally assessed, $276. The citation alleged a violation of 30
C.F. R 0O 75. 305 because Consol failed to conduct an adequate
weekly exam nation in that it failed to report a hazardous roof
condition in the intake escapeway. | have considered the notion
inthe light of the criteria in Section 110(i) of the Act, and
conclude that it should be approved.

FI NDI NGS OF FACT

Consol was at all pertinent tinmes the owner and operator of
an underground coal mne in Mnongalia County, West Virginia,
known as the Blacksville No. 1 Mne. Consol is a |arge operator
The inposition of penalties in this case will not affect its
ability to continue in business. The subject m ne has an average
hi story of prior violations for a mne of its size, and any
penal ti es i nposed herein will not be increased or decreased
because of that history. The violations involved in this case
were abated tinmely and in good faith.

CI TATI ON NO. 3314111

On August 31, 1990, there was an accunul ati on of hydraulic
punp fluid covered with fine coal and coal dust on a hydraulic
punp sled inby the mantrip station along an active travelway in
the subject mne. The material neasured from1/8 to 1/4 inch in
depth. The extent of the accumrul ati on was such that it would have
taken several working shifts to devel op. The punp has a 440 volt
AC notor. A 104(d)(2) Order was issued for a violation of 30
C.F.R 0O 75.400. That Order is not before nme in this proceeding,
whi ch only involves an alleged violation of 30 CF.R 0O
75.303(a). The hydraulic fluid consists of a white enul sion
conmbi nation of oil and water. In the material on the sled, the
wat er had partially evaporated | eaving a yellow sticky residue
whi ch the inspector believed to be conbustible. No sanple of the
mat erial was taken to test its combustibility. Craig Yanak,
Consol 's Supervisor of dust, noise control, and hazardous
chenmicals, testified that the hydraulic fluid was 95 percent
wat er and 5 percent concentrate. The concentrate is itself only 5
percent petrol eum Based on Yanak's discussion with the
manuf acturer, he believed the product would not be conbustible
under normal mning conditions. Consol subnmitted a letter from
t he manuf acturer
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stating that once the product is mxed with water, the water
cannot evaporate sufficiently to nake the residue conbustible.
(Operator's Ex 1). The August 31, 1990, preshift exam ner's
report did not refer to the accumul ati on on the punp sl ed.

I nspector M gaiolo issued the contested citation charging a
violation of 30 CF.R 0O 75.303(a) because he believed that the
failure to note the condition showed that an adequate preshift
exam nation was not perforned.

I find that the accumul ati on on the punp sled was
conbusti bl e regardl ess of the conbustibility of the hydraulic
fluid itself, since it contained coal, coal dust, and float coa
dust. The accunul ation was clearly visible. Therefore, it should
have been seen by the m ne exam ner and reported in the
exam ner's book.

The punp sled notor constituted an ignition source. If a
fire broke out it would travel directly to the Iongwall face
where nminers were working. The citation was term nated Septenber
6, 1990. The inspector determ ned that adequate preshift
exam nati ons were being conducted as of that date.

REGULATI ONS
30 CF.R 0O 75.303(a) provides as follows:

(a) within 3 hours immedi ately preceding the
begi nni ng of any shift, and before any miner in such
shift enters the active workings of a coal nne
certified persons designated by the operator of the
m ne shall exam ne such workings and any ot her under-
ground area of the mne designated by the Secretary or
his authorized representative. Each such exani ner
shal | exam ne every working section in such workings
and shall make tests in each such working section for
accumrul ati ons of methane with neans approved by the
Secretary fordetecting nmethane, and shall make tests
for oxygen deficiency with a perm ssible flame safety
| amp or other means approved by the Secretary; exam ne
seal s and doors to determ ne whether they are function-
ing properly; exanmi ne and test roof, face, and rib
conditions in such working section; exam ne active
roadways, travelways, and belt conveyors on which nmen
are carried, approaches to abandoned areas, and acces-
sible falls in such section for hazards; test by neans
of an anenoneter or other device approved by the
Secretary to determ ne whether the air in each split is
traveling in its proper course and in normal volunme and
vel ocity; and exani ne for such other hazards and
vi ol ations of the nandatory health or safety standards,
as an authorized representative of the Secretary may
fromtinme to tinme require. Belt conveyors on which
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coal is carried shall be exani ned after each coal -
produci ng shift has begun. Such m ne exami ner shal
place his initials and the date and tinme at all places
he exami nes. If such m ne exam ner finds a condition
whi ch constitutes a violation of a mandatory health or
safety standard or any condition which is hazardous to
persons who nmany enter or be in such area, he shal
i ndi cate such hazardous place by posting a "danger"
sign conspicuously at all points which persons entering
such hazardous place would be required to pass, and
shall notify the operator of the mine. No person
ot her than an authorized representative of the
Secretary or a State m ne inspector or persons autho-
rized by the operator to enter such place for the
purpose of elimnating the hazardous condition therein
shall enter such place while such sign is so posted.
Upon conpl eting his exani nation, such m ne exani ner
shall report the results of his examination to a
person, designated by the operator to receive such
reports at a designated station on the surface of the
m ne, before other persons enter the underground areas
of such mne to work in such shift. Each such m ne
exam ner shall also record the results of his exam na-
tion with ink or indelible pencil on a book approved by
the Secretary kept for such purpose in an area on the
surface of the mine chosen by the operator to mnimze
t he danger of destruction by fire or other hazard, and
the record shall be open for inspection by interested
per sons.

| SSUES

1. Whether the evidence establishes that the cited
vi ol ati on occurred?

2. If so, was the violation significant and substantial ?
3. If so, what is the appropriate penalty?
CONCLUSI ONS OF LAW

Consol is subject to the provisions of the Mne Act in the
operation of the Blacksville No. 1 Mne. | have jurisdiction over
the parties and subject matter of this proceeding.

CI TATI ON NO. 3314111

I have found as a fact that the accunmulation on the
hydraulic punp sled was conmbustible. It was evident and created a
hazard. Therefore, the m ne exam ner should have reported and
recorded it in the preshift exam nation book. His failure to do
so constituted a violation of 30 CF.R 0O 75.303(a). Because
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there was an ignition source at the area of conbustible

accunul ation, the condition created a hazard and failure to note
it would permt it to go uncorrected. A fire could result and
cause injury to mners. The violation was reasonably likely to
result in such injuries and was therefore significant and
substantial. See Mathies Coal Co., 6 FMSHRC 1 (1984). It was a
serious violation, and resulted from Consol's negligence since
the condition was obvious to visual observation. Based on the
criteria in Section 110(i) of the Act, | conclude that $400 is an
appropriate penalty for the violation

ORDER

Based on the above findings of fact and concl usi ons of | aw,
I T IS ORDERED

1. Citation No. 3314111, including its designation of the
violation as significant and substantial, is AFFI RVED

2. Citation No. 3314113, including its designation of the
viol ation as significant and substantial, is AFFI RVED

3. Consol shall, within 30 days of the date of this
Deci sion, pay the following civil penalties:

CI TATI ON AMOUNT
3314111 $400
3314113 $276
3314114 $350
TOTAL $1026

James A. Broderick
Adm ni strative Law Judge



