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Federal M ne Safety and Heal th Revi ew Conm ssion
O fice of Adm nistrative Law Judges
The Federal Building
Room 280, 1244 Speer Boul evard
Denver, CO 80204

VEST ELK COAL COMPANY, | NC., CONTEST PROCEEDI NG
CONTESTANT
V. Docket No. VEST 90-365-R
Citation No. 3584095; 8/16/90
SECRETARY OF LABOR

M NE SAFETY AND HEALTH M. Gunnison No. 1 M ne
ADM NI STRATI ON ( MSHA)
RESPONDENT Mne |.D. 05-03672
SECRETARY OF LABOR, Cl VIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) Docket No. WEST 91-131
PETI TI ONER A.C. No. 05-03672-03595
V.
WEST ELK COAL COMPANY, I|NC., M. Gunnison No. 1 M ne
RESPONDENT
DECI SI ON
ORDER DI SM SSI NG CONTEST PROCEEDI NG
ORDER TO PAY
Appear ances: Susan J. Eckert, Esq., Ofice of the Solicitor

U. S. Department of Labor, Denver, Col orado,
for Petitioner;

David M Arnolds, Esq., Denver, Col orado,
for Respondent.

Bef ore Judge Cetti:
St atement of the Proceeding

These consol i dated proceedi ngs concern a Notice of Contest
filed by the Contestant, West El k Coal Conpany, Inc. (West
El k), (Footnote 1) pursuant to Section 105(d) of the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. O 815(d) (the Act),
chal l enging the captioned citation issued by MSHA. The civil penalty
proceedi ng concern proposals for assessnments of civil penalties
filed by MSHA seeking assessnments agai nst Beaver Creek for the
al l eged violation of 30 CF.R [0 75.316 stated in the above
captioned citation and for the alleged violation of 30 CF.R O
75.1106-3(a) stated in Citation No. 3584147.
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After notice to the parties, the matter came on for hearing
on the nerits before me at G enwood Springs, Colorado. The parties
i ntroduced oral and docunentary evidence and fully litigated both
citations. After both sides rested, the Judge fromthe bench, in
open court informed the parties as to his decision based on the
record and the evidence presented at the hearing that the alleged
violation of 30 C.F. R 0O 75.1106-3(a) was not S&S. The parties
then conferred off the record and advi sed the court they had
reached an ami cabl e settl enent agreenent concerning both
citations.

Citation No. 3584095

Respondent's counsel stated for the record that the reason
West Elk contested Citation No. 3584095 was because of the
i mpression West Elk received fromthe citation that MSHA was
seeking to require the operator to receive specific approval from
MSHA every tine the operator installed a bleeder system In |ight
of the testinony of M. WIliam G Denning, MSHA' s supervisory
m ni ng engi neer, that such specific MSHA approval is not required
as long as the operator conplies with the requirenents of the
mne's ventilation plan, West Elk agreed to withdraw its contest
of the citation. West Elk concedes that it nistakenly made cuts
in the left barrier that should not have been made. West El Kk,
therefore, accepts the citation pursuant to the settl enent
agreenent as a Section 104(a) non-S&S violation with a penalty of
$20 as originally proposed by the Petitioner

Citation No. 3584147

Wth respect to Citation No. 3584147, the Judge at the
concl usion of the hearing advised the parties that the evidence
was insufficient to establish the S&S characterization of the
all eged violation of 30 CF. R O 75.1106-3(a). The parties after
conferring, informed the court they had reached an am cabl e
settlement and noved for approval of the agreed settlenment of the
citation as a Section 104(a) non-S&S violation with a $20
penal ty.

The settl ement agreenent appeared reasonably proper and
consistent with the evidence presented at the hearing. The
settl enent of both citations was approved and the approval of the
settl enent agreenent is hereby affirned.
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ORDER

1. Citation No. 3584095 is AFFIRMED as a [0 104(a) non-S&S
violation of 30 CF. R [0 75.316 and a civil penalty of $20 is
ASSESSED

2. Citation No. 3584147 is MODIFIED froma O 104(a) S&S to a
O 104(a) non-S&S violation, and a civil penalty of $20 i
assessed.

3. Contest Proceedi ng Docket No. WEST 90-365-R is DI SM SSED.

4. Respondent is ORDERED TO PAY the approved penalty in the
sum of $40 to the Secretary of Labor within 30 days of this
Deci si on. Upon recei pt of such paynent the above-captioned civi
penalty proceeding is DI SM SSED.

August F. Cetti
Adm ni strative Law Judge

Footnote starts here: -

1. Now Mountai n Coal Conpany, successor by nerger to West
El k Coal Conpany, Inc., and Beaver Creek Coal Conpany.



