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Department of Labor, Nashville, Tennessee, for

Respondent .

Bef ore: Judge Melick

These expedited Contest
Peabody Coa
Feder a
seq.,
Secretary of Labor
at 30 CF.R 0O 75.316 for
approved ventil ation plans.
taken to

Proceedi ngs were filed by the

Conpany (Peabody) pursuant to section 105(d) of the
M ne Safety and Health Act of 1977, 30 U.S.C. 0 801 et
the "Act," to challenge two citations issued by the

all eging violations of the mandatory standard
operating the cited m nes wi thout
(Footnote 1) The citations were
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obtain review of the disapproval by the Federal M ne Safety and
Heal th Adm nistration (MSHA) District Manager of ventilation

pl ans submitted by Peabody. The underlying dispute involves the
ventilation of "deep cuts” of up to 34 feet during the roof
bolting cycle of the mning process. In particular MSHA is
seeking in these ventilation plans a provision requiring that
during the roof bolting cycle line brattice will be nmaintained to
the second row of roof bolts |ocated outby the working face and
with a mninumof 3000 c.f.m of air behind the Iine brattice. A
di agram of the proposed requirement is displayed in Contestant's
Exhibit Q at pages 23 and 24 and attached hereto as Appendices A
and B respectively. These provisions will hereafter be noted as
the "roof bolting ventilation requirement”.

In challenging the citations at bar Peabody has nmaintai ned
that the roof bolting ventilation requirenent was not m ne
specific to the particular conditions of the subject mnes but
was of such a general nature and was applied generally to al
m nes throughout the MSHA district w thout consideration of
specific mne conditions so as to be subject to the rul enaki ng
process of mandatory safety standards--and was therefore
i nproperly inposed in the ventilation plan approval process.

This issue was decided in a bench decision at bifurcated
hearings in these cases and is set forth belowwith only
non- subst anti ves changes:

JUDGE MELICK: | am prepared to rule on the issue before
me now. Let me just give some background of the |aw as
it relates to the ventilation plan approval process.
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The institution of a ventilation, methane and dust
control plan through the process of Secretaria

approval and operator adoption is set forth in Section
303 of the Act and under 30 C. F.R 316 Section 75. 316,
whi ch essentially reiterates the provisions of the Act.
The purpose of the approval -adoption procedure is to
provi de a plan whose provisions are effective and
suitable to the conditions and m ning systemof a
particular mne. Once a plan is approved and adopt ed,
the provisions of the plan are enforceable at the mne
as though they were statutory safety standards. The
authority for that proposition is of course Zeigler
Coal Conpany v. Kleppe, 536 F.2d 398, (D.C. Cir, 1976).

The bil ateral approval -adopti on process which

suppl enents the Acts rul enaki ng procedures involves
consul tati on and negotiati on between MSHA and only the
af fected operator, whereas generally applicable
standards are the product of notice and coment

rul emaki ng pursuant to Section 101 of the Act. The
scope of a mne-specific plan is restricted to the nmne
in which the plan will be inplenented, whereas a

rul emaki ng safety or health standard applies
across-the-board to all affected m nes.

In the Zeigler case, the court held that the

approval -adopti on procedure is not to be used by the
Governent to inpose general requirenents of a variety
well-suited to all or nearly all coal mines. It upheld
the operator's right to contest MSHA' s requirenent for
a plan provision that relates not to the particular
circunstances of its mine but, rather, inposes a

provi sion of a general nature which should be addressed
and fornulated in rul emaki ng proceedi ngs.

In the Carbon County Coal Conpany deci sions of the
Conmi ssion, 6 FMSHRC 1123 in 1984, and 7 FMSHRC 1368 in
1985, the Commi ssion found the Zeigler analysis to be
"persuasi ve and conpelling" and held that the
provisions of 30 C.F. R Section 75.316 do not permt
MSHA to i npose, as a condition of approving an
operator's ventilation plan, a general rule applicable
to all mnes.

The specific issue then before ne at this tinme is

whet her the ventilation plan provisions that are now at
i ssue regarding the ventilation of deep cuts at the
Martwi ck and Canp Nunber 2 M nes are specific to the
particul ar conditions of the subject mnes, or whether
those provisions are of such a general nature as to be
subj ect to the rul emaki ng process of mandatory safety
standards and t herefore ought not to be inposed through
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the ventilation plan approval process. | am persuaded
by the evidence in this case presented today that
MSHA' s i nsi stance upon the inclusion of these
particul ar ventilation requirenments, that is the
extension of line brattice and a certain m ni num
ventilating air in areas of deep cuts during the roof
bolting cycle at the Martwi ck and the Canp Number
2 Mnes is not a general requirenent subject to the
rul emaki ng procedures but rather is mne specific. The
testimony of all the MSHA wi tnesses as well as the
testinony of Martiw ck mne superintendent, M. Jernigan
supports this position.

The rel evant MSHA wit nesses detail ed a nunber of
specific criteria that were in fact, and presumably

will continue to be, exam ned on a mine-by-mne basis
to resolve whether or not these particular requirenents
are going to be needed in a ventilation plan. | find

M. Jernigan's corroborating testinony particularly
conpelling in this case that he was told by M. Castee
[ MSHA Chi ef of Engi neering Services] and M. Stanl ey

[ MSHA Ventil ation Specialist] that the reason for the
new requi renments inplemented at the Martwi ck M ne was
its high nethane |iberation and that mnes with deep
cuts were being exam ned on a nine-by-mnne basis.

This conclusion that this is a mne specific
requirenment is further supported by the evidence that
two mines within MSHA District 10 having conparatively
| ow met hane |iberation have not been required to
incorporate in their plans the new provisions that have
been required at the Martwick and Canp No. 2 Mnes in
these cases, and they apparently will not be required
to incorporate those provisions in their current plans
now under review.

So within the franework of that evidence | have no

di fficulty concluding that the provisions at issue here
are mne specific and not generally applicable to al

m nes either in MSHA District 10 or generally
applicable to all other mnes. | would coment with
respect to the nunber of operator w tnesses who
testified of having no recollection or having a

di fferent construction or other interpretation of what
may have been said at the MSHA- Peabody neetings but |

di scount that testinmony in light of M. Jernigan's
testimony in particular. Apparently there may have been
semanti cal problens, maybe peopl e heard what they
wanted to hear and did not hear what was actually
spoken. There nmay not have been as clear an
under st andi ng during these neetings but |I have no
difficulty concluding as | have concl uded.
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Now, | would like the parties to nmeet further to try to
Now, | would like the parties to nmeet further to try to
resol ve this problemeither tonight and/or before
comencing trial tommorrow. | don't believe that,
particularly based upon the prelimnary discussions this
nor ni ng and what counsel came back to ne with, that
Peabody has really been seriously forthcomng with
negoti ati ons on resolution of this problem Maybe now
based upon this prelimnary ruling a nore serious

consi deration can be given to this. | wll certainly
consider that in evaluating whether there have been good
faith negotiations which will be the next issue to be

reached tonorrow norning. So | would ask counsel to get
toget her and arrange for continuing discussions. W will
commence back here at least initially in this courtroom
W may get another courtroomw th better ventilation, but
we'll initially meet here at 9 o'clock tonorrow norning.
So that concludes today's proceedi ngs.

Under the Carbon County Coal Company, 7 FMSHRC 1367 (1985),
deci si on, MSHA and the mi ne operator are under a duty to
"negotiate in good faith and for a reasonabl e period concerning a
di sputed provision" in a ventilation plan. The Secretary
mai ntains in this regard that not only did Peabody fail to
negotiate in good faith but that Peabody failed to negotiate at
all.

It is clear fromthis record that Peabody has nuaintai ned
fromthe beginning of this controversy that the proposed changes
coul d not be inposed by the ventilation plan approval process
wi t hout an applicable mandatory standard. | believe that this
position was based upon good faith reliance on a decision of a
Commi ssi on Administrative Law Judge holding that simlar proposed
provisions in a ventilation plan were, under the circunstances of
that case, not proven to be mine specific but rather were shown
to have been generally applicable and were therefore subject to
t he rul emaki ng process of mandatory standards. See Peabody Coa
Conmpany v. Secretary, 10 FMSHRC 12 (1988).

However good faith reliance on a colorable | egal position
nmust be distinguished fromgood faith negotiations. Fromthe
record in this case thus far it is apparent that Peabody has been
relying upon this position as a basis for not negotiating
regardi ng the specific underlying safety issue. It is therefore
clearly premature for the Conmi ssion to intervene in the
approval - adopti on process. See Carbon County Coal Conpany,
supra.; Secretary of Labor v. Penn Allegh Coal Conmpany 3 FMSHRC
2767 (1981); and Bishop
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Coal Conpany, 5 IBMA 231, 1 MSHC 1367 (1975). The citations at
bar nmust accordingly be affirnmed and the Contests of those
citations dismssed.

Gary Melick
Adm ni strative Law Judge

Footnote statrs here: -
1. Citation No. 3419830 reads as follows:

The mine is presently operating w thout an approved
ventilation. [sic] Plans which were subm tted Decenber 28, 1990,
January 10, 1991, and February 7, 1991, were considered to be not
suitable for approval. Witten notification fromthe District
Manager of MSHA.

District 10 was nailed to the operator stating the
changes needed in the plan. These were mailed January 10, 1991
and January 30, 1991, as of this of tine a suitable plan has not
been subnmitted

Citation No. 3419831 reads as foll ows:

The mne is presently operating w thout an approved
ventilation plan. Plans which were subm tted Novermber 31, 1990,
January 4, 1991, February 1, 1991 and February 19, 1991, were
considered to be not suitable for approval. Witten notification
fromthe District Manager of MSHA District 10 was nailed to the
operator stating the changes needed in the plan. These were
mai | ed Decenber 1990, January 14, 1991. February 2, 1991, and
t el ephone conversations were held with the operator agents as
meeting concerning the plan was held in the MSHA office February
19, 1990.
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