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These expedited contest proceedings were filed by Beth
Energy M nes, Incorporated (Beth Energy), pursuant to section
105(d) of the Federal Mne Safety and Health Act of 1977, 30
US C 0801 et seq., the "Act," to challenge a citation and
wi t hdrawal order alleging violations of mandatory standards. The
general issue before nme is whether Beth Energy violated those
standards, and, if so, whether the violations were "significant
and substantial" and the result of "unwarrantable failure"

Citation No. 3486330 issued pursuant to section 104(d) (1) of
the Act alleges a violation of the mandatory standard at 30
C.F.R 0O 75.202(a) and charges as follows: (Footnote 1)
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The ribs on the tight side of the 3 Ileft conveyor

belt was [sic] not supported or otherw se controlled to
protect persons who have to work along this conveyor
shoveling coal spillage and changing belt rollers.
This area is required to be exam ned by pre-shift
and on-shift exam ners and they shoul d have seen these
| oose unsupported ribs. The foll owi ng areas of |oose
ri bs needs supported [sic] or taken down: 10' inby the
#1 Rectifier sign along the 3 left track belt entry, a
15" long 3 feet high 12" thick. Between the 1st & 2nd
X-cut outby this sign a 12° long, 3 high rib rock
exist [sic]. Between the 3rd & 4th x-cut a gapped open
3" high 20" long rib rock exists. Between the 4th
& 5th x-cut outby this sign, a gapped open 3 1/2 foot
by 25" long rib rock exists. Between the 4th & 5th
X-cut outby this sign a 2 1/2' high 10° long loose rib
rock also exists. A2 1/2" x 2 1/2' loose rib rock
exi sts on the inby corner of the 7th x-cut fromthis
sign, it needs [sic] supported or taken down. At the
i nby end of the 10th x-cut fromthis sign outbhy a
3 high 10° long rib rock exist [sic] that is
broken and is only supported partially by coal that
is slouthing [sic] away. All of these ribs nentioned
were broken | cose at the top and sides and were only
partially supported with coal under these areas. These
conditions existed in an area from 10 feet inby the
Rectifier sign along the tight side rib outby to survey
station # 6815.

The cited standard, 30 C.F.R 0O 75.202(a), provides that:
"[t]he roof, face and ribs of areas where persons work or trave
shall be supported or otherwi se controlled to protect persons
from hazards related to falls of the roof, face or ribs, and coa
or rock bursts."
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Wt hdrawal Order No. 3486331 issued pursuant to section
104(d) (1) of the Act (see footnote 1) alleges a violation of
the mandatory standard at 30 CF.R [O 75.303(a) and charges as
fol |l ows:

An adequate pre-shift exam nation was not conducted
along the 3 left belt/track entry for the dayshift on
7-9-91. Loose hazardous unsupported ribs exist along
the tight side of this conveyor belt entry from 10
inby a sign marked #1 rectifier outby survey station #
6815 along this belt/track entry. This exami nati on was
conducted for the dayshift by Thomas Korber on 7/9/91
and this hazardous condition was not nmentioned in his
report on the pre-shift exaniners report.

The cited standard, 30 C.F.R 0O 75.303(a), provides as
fol |l ows:

Wthin 3 hours i mediately preceding the begi nning of
any shift, and before any miner in such shift enters
the active workings of a coal mine, certified persons
desi gnated by the operator of the m ne shall exam ne
such wor ki ngs and any ot her underground area of the
m ne designated by the Secretary or his authorized
representative. Each such exam ner shall exam ne every
wor ki ng section in such workings and shall make tests
i n each such working section for accumul ati ons of
nmet hane wi th neans approved by the Secretary for
detecti ng net hane, and shall make tests for oxygen
deficiency with a permnmissible flane safety |anmp or
ot her means approved by the Secretary; exam ne seals
and doors to determ ne whether they are functioning
properly; exam ne and test the roof, face, and rib
conditions in such working section; exam ne active
roadways, travelways, and belt conveyors on which nen
are carried, approaches to abandoned areas, and
accessible falls in such section for hazards; test by
means of an anenoneter or other device approved by the
Secretary to determ ne whether the air in each split is
traveling in its proper course and in normal volunme and
vel ocity; and exam ne for such other hazards and
vi ol ations of the mandatory health or safety standards,
as an authorized representative of the Secretary may
fromtinme to tinme require. Belt conveyors on which coa
is carried shall be exam ned after each coal - producing
shift has begun. Such m ne exami ner shall place his
initials and the date and tinme at all places he
exam nes. |If such m ne exam ner finds a condition which
constitutes a violation of a mandatory health or safety
standard or any condition which is hazardous to persons
who nay enter or be in such area, he shal
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i ndi cate such hazardous place by posting a "danger"
si gn conspicuously at all points which persons entering
such hazardous place would be required to pass, and
shall notify the operator of the mine. No persons,
ot her than an authorized representative of the
Secretary or a State mine inspector or persons
authorized by the operator to enter such place for the
purpose of elimnating the hazardous condition therein
shall enter such place while such sign is so posted.
Upon conpl eting his exani nation, such m ne exani ner
shall report the results of his exam nation to a
person, designated by the operator to receive such
reports at a designated station on the surface of the
m ne, before other persons enter the underground areas
of such mine to work in such shift. Each such m ne
exam ner shall also record the results of his
exam nation with ink or indelible pencil in a book
approved by the Secretary kept for such purpose in an
area on the surface of the mne chosen by the operator
to mnimze the danger of destruction by fire or other
hazard, and the record shall be open for inspection by
i nterested persons. (Footnote 2)

In essence, Beth Energy is charged in Citation No. 3486330
with failing to support or take down certain areas of |oose rib
and is charged in Order No. 3486331 with failing to have
di scovered the cited ribs during the preshift exam nation and to
have reported in the preshift exam nation book the rib conditions
noted in Citation No. 3486330.

Beth Energy notes in its posthearing brief that the cited
standards nust be reviewed in |light of the reasonably prudent
person test i.e. whether a reasonably prudent person famliar
with the mining industry and the protective purpose of the
st andards, woul d have recogni zed the hazardous conditions that
the standards seek to prevent. Canon Coal Co., 9 FMSHRC 667
(1987), Ozark-Mahoning Co., 8 FMSHRC 190 (1986). Under this
standard of review the reasonably prudent person is also charged
wi th knowl edge of, and familiarity with, the factua
ci rcunmst ances surroundi ng the all egedly hazardous conditions. See
Secretary v. Al abama By-Products Corp., 4 FMSHRC 2128 (1983).
More particularly, this case involves the 3 Left area of the "C
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coal seam | ocated between the 4 West Mains area and the 6 West
Mai ns area of the Canbria Slope No. 33 Mne. One entry of the

t hree designated as 3 Left contains both track and a conveyor
belt. The entry is approximtely 23 feet wi de and slopes slightly
down across the entry with the track being | ocated on the higher
side. There is approximately 7-1/2 feet between the higher rib
and the track. The rails of the track are 3 feet apart and
approximately 4 feet froma row of tinbers, which separate the
track and belt and which are spaced 5 feet apart throughout the
entry. Arow of timnmbers has also been installed next to the rib
on the high side along the length of the entry. The belt conveyor
is hung fromthe roof on chains and its assenbly is 4-1/2 feet

wi de. There is approximtely 3 feet between the tight side rib
and the belt. The entry itself is approximately 6-1/2 feet high
the | ower 40-45 inches of which is coal. The |lower or return
portion of the belt is approximtely 12 inches off the m ne
floor.

Federal M ne Safety and Health Adm nistrati on (MSHA) Coa
M ne I nspector Leroy Niehenke testified that during the course of
a July 9, 1991, regular inspection of the No. 33 M ne,
acconpani ed by his Supervisor Paul Bizich, he observed as they
proceeded along the tight side of the 3 Left conveyer belt entry,
aribroll some 15 to 20 feet long and 2-1/2 feet thick bl ocking
the wal kway. Ni ehenke testified that fromthat | ocation he could
observe areas of | oose unsupported rib. Shifting to the track
side of the entry, he observed additional areas of |oose
unsupported rib extending froman area 10 feet inby the rectifier
sign along the tight side rib outby approxinmately 1000 feet to
spad 6815. According to Ni ehenke there were seven to eight
unsupported areas 10 to 20 feet long in this area. N ehenke
testified that the conditions were "very obvious" in that you
could see a definite separation between the roof and rib. It is
not di sputed that the area had been rock dusted some 3 to 4 weeks
before and was white or gray in color, while the separations
showed as a distinct black |line against that white-gray col or
The area of rib that had fallen had al so been rock dusted thus
indicating that it had been present for at |east 3 weeks. None of
t hese conditions had been reported in the preshift exam book

I nspector Niehenke also testified that General M ne Foreman
Fedorko told himregarding the ribs that "they knew they had a
problemin this area on the tight side" and because of that they
had been concerned about people working on the tight side. They
were al so "thinking about elevating this belt away fromthe
bottonm' to enable shoveling of rib material fromunder the belt.
Fedorko coul d not recall this conversation, but did not clearly
deny it. Particularly under these circunstances, | give the
testi nony of Inspector Ni ehenke on this significant point
consi der abl e wei ght.
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Ni ehenke concl uded that the condition was reasonably likely
to cause a fatality to persons who m ght be shoveling, replacing
rollers, splicing the belt, or performng simlar work on the
tight side of the belt. There is no dispute that such work, as
well as repairs to the water valves, is in fact periodically
performed fromthe tight side and that if a mner were struck
with a rib roll such as found in this case he would be kill ed.

On exiting the mne, N ehenke found no report in the
preshift exam nation book concerning either the cited hazardous
rib conditions or the rib roll. It is not disputed that no such
report had been made and that since the shift had begun at 6:30
that norning the preshift exan nation should have been conpl eted
the preceding 3 hours. N ehenke opined that particularly under
these circunstances involving the cited rib hazards, such an
i nadequate preshift exam nation could result in a fatality. He
observed that there had been increasing problens at the cited
m ne and indeed with the specific coal seam at issue, with roof
falls and roof pressure.

Supervisory Coal M ne Inspector Paul Bizich acconpanied
Ni ehenke on his July 9 inspection and al so observed the loose rib
material. It was about 15 feet |ong and covered the water |ine.
He noted that the cited separated ribs were so readily visible
that "any other certified person traveling in that area,
especially the preshift exam ner, should have seen it." There was
"no doubt" in his mnd that the condition would likely have
resulted in a fatality.

Wthin the framework of evidence presented at hearing, | am
satisfied that the Secretary has sustained her burden of proving
the violations charged and that those violations were
"significant and substantial" and the result of Beth Energy's
"unwarrantable failure.” A violation is properly designated

"significant and substantial" if, based upon the particular facts
surrounding the violation there exists a reasonable likelihood
that the hazard contributed to will result in an injury or

illness of a reasonably serious nature. Cement Division, Nationa
Gypsum Co., 3 FMSHRC 822 (1981).

In Mathies Coal Co., 6 FMSHRC 1 (1984), the Conmi ssion
explained its interpretation of the term"significant and
substantial" as foll ows:

In order to establish that a violation of a mandatory
safety standard is significant and substantial under
Nati onal Gypsum the Secretary of Labor nust prove: (1)
t he underlying violation of a
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mandatory safety standard; (2) a discrete safety hazard
-- that is, a neasure of danger to safety-contributed
to by the violation; (3) a reasonable Iikelihood that

the hazard contributed to will result in an injury; and
(4) a reasonable likelihood that the injury in question
will be of a reasonably serious nature.

In United States Steel M ning Conmpany, Inc., 7 FMSHRC 1125,
1129, the Commi ssion stated further as foll ows:

We have expl ai ned further that the third el ement of

of Mathies forrmula "requires that the Secretary establish
a reasonable likelihood that the hazard contributed to
will result in an event in which there is an injury.”
US. Steel Mning Co., 6 FMSHRC 1834, 1836 (August
1984). We have enphasi zed that, in accordance with the

| anguage of section 104(d)(1), it is the contribution
of a violation to the cause and effect of a hazard that
nmust be significant and substantial. U S. Steel M ning
Conpany, Inc., 6 FMSHRC 1866, 1868 (August 1984); U.S.
Steel M ning Conpany, Inc., 6 FMSHRC 1573, 1574-75
(July 1984).

The question of whether any particular violation is
signi ficant and substantial nmust be based on the particular facts
surroundi ng the violation. Secretary of Labor v. Texasgulf, Inc.,
10 FMSHRC 498 (1988); Youghi ogheny & Ohi o Coal Conpany, 9 FMSHRC
1007 (1987).

The third element of the formula requires that the Secretary
establish "a reasonable |ikelihood that the hazard contributed to
will result in an event in which there is an injury" and that the
likelihood of injury nust be evaluated in terms of continued
normal m ning operations. U S. Steel Mning Co., 6 FMSHRC 1573
(1984); Monterey Coal Co., 7 FMSHRC 996 (1985). The tinme frane
for determining if a reasonable |ikelihood exists includes the
time that a violative condition existed or woul d have existed if
normal m ning operations continued. Rushton Mning Co., 11 FMSHRC
1432 (1989).

In addition, in Enmery M ning Corporation, 9 FMSHRC 1997
(1987) and Youghi ogheny & Ohi o Coal Conpany, 9 FMSHRC 2007
(1987), the Commission held that "unwarrantable failure" neans
aggravat ed conduct, constituting nmore than ordi nary negligence,
by a m ne operator in relation to a violation of the Act. The
Commi ssion stated that while negligence is conduct that is
"inadvertent,"” "thoughtless," or "inattentive," conduct
constituting an unwarrantable failure is conduct that is "not
justifiable" or "inexcusable." Emery, supra, 9 FMSHRC at 2001
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The credible testinony of experienced | nspector N ehenke
which is fully corroborated in essential respects by Supervisory
Inspector Bizich is sufficient initself to prove these elements. In
appl ying the reasonably prudent person test to the citation and
order at bar it is also inportant to note that the circunstances
i nclude the knowl edge that shortly before these violations i.e.
between April 23, 1991 and June 5, 1991, MSHA found and cited
five other violations of the roof and rib control standard (30
C.F.R 0 75.202(a)) at this mne and that managenent admitted
that they were aware of rib problenms and concerned about worknen
on the tight side. Mne officials and the preshift exam ner in
particul ar should therefore have been on heightened notice of the
potential for dangerous rib and roof conditions and of the
l'i kel ihood of injuries to mners at the tinme of the July 9,
preshi ft exam nation. This evidence al so supports a finding of
aggravat ed negligence and "unwarrantable failure." The evidence
that a large rib roll had obstructed the tight side wal kway in
the cited area for at |east 3 weeks -- and had even been covered
by rock dusting -- and that this condition also had never been
reported in the preshift exam nation books further warrants the
aggravat ed negligence findings in regard to the performance of
preshi ft exam nations and the failure to properly performthe
preshi ft exam nation at issue.

In reaching ny conclusions herein, | have al so consi dered
the testinony of Thomas Korber the Beth Energy M ne Exanmi ner
responsi bl e for the preshift exam nation before the day shift on
July 9, 1991. Korber testified that when he returned to the cited
area on the foll owi ng day, he observed cracks in the ribs with
not nmore than 1 inch of separation, and that there was indeed
sone rib sloughage. He | earned during abatenment that at | east one
of the cited rib areas had been brought down with a bar. Korber
al so acknow edged that such rib separations should be tested to
deternmi ne whether the ribs are solid or separated. He maintains
that he did not see any of the gaps between the rib and roof
during his preshift exam nation on July 9, but adnmitted that the
rib on the tight side was not "my priority."

| have al so considered the testinony of General M ne Foreman
Edward Fedorko that he al so observed during the abatenment process
coal sloughage along the cited rib area and 1/2 inch separation
of the ribs. He acknow edged that such a separation warranted
further exam nation of the rib and if it needed work it should be
reported in the preshift exam nation books.

Steven Horvath, a graduate mning engi neer and underground
m ne superintendent, took photographs after the abatenment from
various positions in the cited area and noted that ribs
t hroughout had been scal ed and taken down. This evidence indeed
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tends to corroborate the extent of the cited hazard and its
"significant and substantial" nature. Horvath al so agreed that
when certain cracks appear in the rib along the roof Iine they
shoul d be further tested by sounding and cl ose observation

It should be noted, however, that the Beth Energy w tnesses
are entitled to but little weight in expressing "reasonably
prudent person" opinions because, aside fromtheir obvious
self-interest, there is no evidence that they considered the
awar eness of managenment of pre-existing problens with the tight
side ribs and of its express concern for mners working in that
cited area.

Consi dering that Beth Energy had five prior violations of
the standard at issue herein over the preceding 4 nonths, that
Bet h Energy managenent admittedly knew that they had a rib
problemin the sane area cited herein, the undi sputed testinony
of Inspector N ehenke and Supervisory Inspector Bizich that the
bl ack rib separations were particularly visible against the
gray-whi te background of the rock dust, the existence of another
viol ative condition involving a rib roll obstructing the tight
si de wal kway whi ch had exi sted unreported in the preshift books
for 3 to 4 weeks, the adm ssion of belt-foreman Boyer that there
was no need to closely inspect the tight side in spite of the
potential fatal hazard to persons working there, the testinony of
shift-mne foreman and preshift exam ner Thomas Korber that the
ribs on the tight side were not given a high priority during the
exam nation process, and in light of the serious hazard presented
by the separated ribs, | conclude that the failure to have
observed, corrected, and reported these conditions in the
preshi ft exam nation report constituted aggravated and gross
negl i gence ampunting to "unwarrantable failure." Enery M ning
Cor poration, supra; Youghi ogheny & Chi o Coal Conpany, supra.

In addition, based upon the undisputed evidence that mners
woul d be required to periodically work on the tight side of the
belt, the clear evidence of rib separations of up to 1 inch, the
evi dence (particularly noted fromthe photographs in evidence
taken after abatenent) that many of the ribs in the cited area
had been taken down or fallen and the evidence that a mner hit
by aribroll while working in the tight side would |ikely be
killed, the failure to have supported or taken down the cited
ribs and the failure to have properly exam ned and reported those
conditions in the preshift exam nation process, constituted a
"significant and substantial" violation. National Gypsum supra,
Mat hi es Coal Co., supra, U S. Steel Mning Co., Inc., supra.
Under all the circumstances the citation and order nust be
af firnmed.
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ORDER

Citation No. 3486330 and Order No. 3486331 are AFFI RVMED and
the contests of those are DI SM SSED.

Gary Melick
Adm ni strative Law Judge

Foot notes start here: -

1. Section 104(d)(1) of the Act reads as follows: If, upon
any inspection of a coal or other mine, an authorized
representative of the Secretary finds that there has been a
vi ol ati on of any mandatory health or safety standard, and if he
also finds that, while the conditions created by such violation
do not cause immnent danger; such violation is of such nature as
could significantly and substantially contribute to the cause and
effect of a coal or other nmine safety or health hazard, and if he
finds such violation to be caused by an unwarrantabl e failure of
such operator to conply with such mandatory health or safety
standards, he shall include such finding in any citation given to
t he operator under this Act. If, during the same inspection or
any subsequent inspection of such mine within 90 days after the
i ssuance of such citation, an authorized representative of the
Secretary finds another violation of any mandatory health or
safety standard and finds such violation to be al so caused by an
unwarrantabl e failure of such operator to so conply, he shal
forthwith issue an order requiring the operator to cause al
persons in the area affected by such violation, except those
persons referred to in subsection (c) to be withdrawmn from and
to be prohibited fromentering such area until an authorized
representative of the Secretary determ nes that such violation
has been abat ed.

2. Beth Energy argues that this standard does not require
testing of roof or ribs in travelways. Wile the |anguage of the
standard may not be the nmost artful in all respects it is quite
clear in its requirenents for the preshift exam nation for
hazards in "active roadways [and] travelways."” In light of this
cl ear language there is no need to resort to other secondary
rul es of statutory /regulatory construction



