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KY, for Conplai nant;
Neville Smth, Esq., Manchester, KY
for Respondent.

Bef ore: Judge Fauver

These consolidated discrimnation proceedi ngs were brought
by Lonni e Ross and Charles G| bert agai nst Shanrock Coal Conpany,
Inc., alleging that they were wongfully di scharged for engagi ng
in protected activity, i.e., making safety conplaints, in
violation of Section 105(c)(1) of the Federal M ne Safety Act of
1977, 30 U.S.C. 0O 801 et seg.

I n Septenmber, 1990, Conplainants filed their initia
conplaints with the Mne Safety and Health Adm ni stration (MSHA)
On Novenber 7, 1990, MSHA advised themthat its investigation did
not indicate a violation of O 105(c). On Novenber 30, 1990,

Conpl ainants filed the instant conplaints with the Conm ssion

Havi ng consi dered the hearing evidence and the record as a
whole, | find that a preponderance of the substantial, reliable
and probative evidence establishes the follow ng Findings of Fact
and further findings in the Discussion bel ow.



~1476
FI NDI NGS OF FACT

1. Respondent operates an underground coal mne known as
Greasy Creek Mne No. 10, where it mnes coal for sale or use in
or substantially affecting interstate cormmerce. Mne No. 10 is
part of Respondent's Greasy Creek coal division, which consists
of several coal mines.

2. Conpl ai nant Lonni e Ross was enpl oyed at the nine as a
fireboss and crew | eader, and Charles G |l bert as a maintenance
wor ker on Ross' crew, when they were di scharged by Respondent, on
July 31, 1990.

3. Lonni e Ross began work for Respondent on May 28, 1981. He
was enpl oyed as a fireboss and nmi ntenance enpl oyee on the night
(third) shift from 1985 until July 31, 1990, when he was
di scharged. Begi nni ng about 6 nonths before his discharge, he
al so becane a crew | eader of a mmintenance crew on the third
shift. Hi s principal duties included firebossing, doing preshift
exam nations of two sections, and being a crew | eader in
mai nt enance work to prepare one section to run coal on the day
shift. His job was to carry out orders fromthe third shift
f or eman.

4. Charles G lbert was enpl oyed by Respondent as a
mai nt enance worker on the third shift fromJuly 3, 1981, unti
July 31, 1990, when he was discharged. His job was to carry out
orders fromthe third shift foreman or his crew | eader in
preparing his section to run coal on the day shift. Gl bert was a
menber of Ross' maintenance crew

5. The mai ntenance crew in Section 10-3A, where Conpl ai nants
were wor ki ng when they were discharged, consisted of three mners
-- Lonnie Ross (fireboss and crew | eader) and two genera
mai nt enance workers, Charles G lbert and M ke Europa.
Cccasionally they had a "greenhorn," a trainee mner, assisting
them Their job was to carry out assigned duties to prepare the
section for the production of coal by the day shift. Conplainants
regul arly performed electrical work wi thout the presence or
direct supervision of certified electricians. This included
splicing high voltage cabl es, disconnecting and hooki ng up power
centers, electrical boxes and water punps, |ocking out and
re-energizing power circuits. The electrical work was not
i sol ated or sporadic, but a regular part of their jobs.
Conpl ai nants were not certified nmine electricians. They noved the
power center in their section three or four tinmes a week
routinely doing the electrical work that was involved in such a
nove.

6. It was well known by their supervisors that Conpl ai nants
were not certified mne electricians, that they were doing
el ectrical work without the direct supervision of a certified
el ectrician, and that this work was prohibited by federal safety
st andards.
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7. In the 1980's, Ross and G | bert conplained to their foreman
Doug Col Il ett, about working on high voltage electricity and not
being certified mne electricians. Collett indicated to themthat
was part of their job and they had the choice of doing it or
quitting. In the fall of 1989, they conplained to his successor
Foreman Ral ph Bow i ng, but he either ignored their conplaints or
said he could not spare an electrician to do the electrical work
t hey were doing.

8. Ross and G | bert continued doing unlawful electrical work
to keep their jobs, but they did not want to work on high voltage
electricity and did so only because their supervisors expected
such job performance of them

9. In the fall of 1989, the m ne changed the work week from
five 8-hour days to four 10-hour days. The two production shifts
i ncreased daily production from 16 hours to 20 hours, so that the
third shift maintenance crew had only 4 hours instead of 8 hours
bet ween production shifts. This significantly increased the work
| oad and job pressures on Conplainants. As a result, Ross and
G I bert were vocal in making conplaints to Foreman Ral ph Bow i ng
that they had too much work to do in the 4 hours between
production shifts and asked for hel p by having nore personne
assi gned. They enphasi zed that they did not have enough tinme to
do their jobs properly. Bowing did not address these conplaints.

10. In January, 1990, the general m ne superintendent,
St anl ey Couch, quit because of his objections to the 10-hour
plan. He found that it created unacceptable job pressures and
i nefficiency.

11. Couch was replaced by Don Smith as m ne superintendent.
Ross and G | bert conplained to Smith that they needed nobre nen on
their crew, and did not have enough tinme to do their jobs, but he
either ignored the conplaints or indicated that they were
expected to do the job with what they had.

12. In the first part of July, 1990, Foreman Bow i ng went on
vacation for one week. He recommended that Ross be pronoted as
acting third shift foreman in his absence. Snmith approved the
recommendation. I n reconrendi ng Ross, Bow ing said Ross was one
of his best workers.

13. On July 18, 1990, a federal m ne inspector was preparing
to go underground for an inspection. Ross had filled out his
preshi ft exam nation report, as fireboss, and signed it. Smith
came up to himand said that the day shift foreman, Charles L
Mor gan, had not countersigned the report. Wthout Mrgan's
signature, it would be a violation to begin production on the day
shift. Smth asked Ross to sign Mdrgan's nane. Ross refused.
Smith asked himagain, but Ross refused. This nmade Smith angry,
and he signed Mdrgan's nanme hinsel f.
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14. After this incldent, Ross perceived a clear change in Smith's

attitude toward him which became hostile and harassing. Ross
feared, fromthat incident, that Smith would retaliate against
hi m

15. The last week of July, 1990, M ke Europa, the third man
on Conpl ai nants' mai ntenance crew, went on vacation for one week
Ross and G | bert asked Foreman Ral ph Bow ing to replace Europa
for that week, but Bowing told themthat Ross would have to do
Europa's job as well as his own duties for that week. This
deci sion increased the job pressures on Ross and G | bert for that
week, and created a number of safety risks by causing pressures
on themto do their jobs faster. These risks included rushing
Ross in his preshift exam nations and rushing Ross and Gl bert in
doi ng unlawful electrical work. Both Conpl ai nants conplained to
Foreman Bow i ng that they needed a replacenent for M ke Europa
that week, and could not do their work properly w thout a
repl acenent. These conpl ai nts were unheeded.

16. Ross was fireboss and crew | eader, and also filling in
for M ke Europa (on vacation) the |ast week of July, 1990.
G | bert was doing his regular job, with added pressure because of
t he absence of Europa. The only other enployee with Ross and
G | bert was a greenhorn, who had been in training for severa
weeks.

17. On July 26, 1990, between production shifts, Ross and
G I bert nmoved the power center in their section, doing the
el ectrical work involved in the nove.

18. By the tine they noved the power center and one cabl e,
it was approaching 6:00 a.m, and they still had two cables to
nove. They were under pressure to nove the cables, so they could
hook up the power center, connect the cables, and have the
section ready for the day shift at 7:00 a.m Ross |ooked for pul
ropes on the section, but did not find any. These ropes are | oops
used to attach a cable to a vehicle for pulling. He decided to
use a method of pulling the cables that he had often seen used
before, and at tinmes had used hinmself. By bending a cable into a
| oop, and | owering the scoop batteries onto the | oop, a cable
could be pulled by the scoop. This nethod was comonly used to
pull a cable out of the mne, or to nove a cable out of the way
if it was going to be removed fromthe m ne. The advantage of
this method was that the grip on a cable | oop was nore reliable
than a grip on a pull rope, which would becone | oose or
di sconnected over a long distance. The di sadvantage of this
met hod was that a cable |oop could be danaged by the heavy
batteries (weighing about 7,000 pounds) and this would require
cutting off about four feet of cable. Since this anpunt of cable
cost only $20, various supervisors believed it was worth the
cost, rather than lose tinme reconnecting a pull rope during a
I ong haul. This conparison of tine and cost was relevant in
nmovi ng a cable out of the m ne, because the replacenent of the
damaged end of the cable elin nated a safety risk. Also, pulling
the cable did
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not present a hazard at the tinme of pulling, because the cable
was de-energi zed. However, a safety risk would be involved if the
| ast four feet of cable were damaged and not replaced. The damage
could expose bare wire or it could weaken the outer jacket so
that, with further use of the cable in mning, a bare wire m ght
be exposed in the last four feet of the cable and could cause an
el ectric shock. It was therefore not a safe practice to nove a
cable by placing it under the scoop batteries if the | ooped end
of the cable was not replaced before re-using the cable. Ross
knew that it was not a good practice, but he was al so aware of
cases in which a cable was noved that way with no apparent

damage. He had al so seen foremen nove a cable this way when they
were in a hurry.

19. As of July, 1990, nmoving a cable under scoop batteries
was not an accepted practice at this mne if the cable were being
advanced with the section. It was an accepted practice if the
cabl e were being nmoved out of the nmine

20. When Ross told Glbert to | ower the scoop batteries onto
the cables, Glbert knew this was not an accepted practice, and
advi sed Ross several tines not to nove the cabl es under the scoop
batteries. Ross rejected this advice, and ordered Gl bert to
| oner the scoop batteries onto the cable loops. Glbert foll owed
the order of his crew | eader

21. G lbert drove the scoop, pulling the cables to the power
center, where Roger Hoskins saw him Hoskins, a crew | eader on a
repair crew, told Glbert that they were wong to pull the cables
t hat way.

22. \When the day shift tried to use the cables, one had
i nternal damage so that the circuit breaker woul d keep shutting
off the circuit. Hoskins told the day shift foreman, Charles
Morgan, that he had seen certain enployees pull the cables under
scoop batteries. He did not tell Myrgan their nanes.

23. Morgan told M ne Superintendent Don Smith what Hoskins
had said. Smith told Foreman Ral ph Bowing to find out what
happened and that, if enployees had pulled the cables under the
scoop batteries, to fire "whoever did it."

24. Bow ing contacted Ross, who said he did not know
anyt hing about it. He then contacted Gl bert, who said he drove
the scoop, pulling the cables under the scoop batteries. Bowing
told himhe was fired. Glbert said he would not take the bl ane
al one, and that Ross had told himto do it. G lbert was not
actually fired at that tine. He was fired | ater, by
Superintendent Smith, not Foreman Bow i ng.

25. On July 31, 1990, at Smith's request, Bowing called
Ross to the office, where Don Smith, Pearl Napier, and G| bert
were al so present. Smith confronted Ross with Gl bert's statenent
t hat he
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had told Glbert to nove the cables under the scoop batteries.
Ross said he would take the blane.

26. Bowing did not want to see the men fired. He persuaded
Don Smith to step outside the room OQutside, he reconmended two
weeks' suspension w thout pay, instead of discharge. Smth
agr eed.

27. They returned, and Bow ing said they were giving
Conpl ai nants two weeks off without pay. Ross indicated his
agreenent to accept that punishrment. Gl bert was angry, because
he had only followed his crew | eader's order and did not believe
he should be given time off w thout pay, and because he believed
t he conpany had i nposed undue job pressures on him He told
managenment he did not believe he deserved two weeks' suspension
and that he was "tired" of "having to work |ike a dog and not
having tine to do the job" (Tr. 36). He said that, if he had
enough accunul ated hours for that year for his profit-sharing
fund, they could go ahead and fire himrather than give himtwo
weeks' suspensi on.

28. Someone called the payroll office, to see whether
G | bert had enough hours for 1990 for his profit-sharing fund,
and reported that he did have enough tinme. At this point, Bowing
told Smth that they could not fire one enpl oyee and give the
other only two weeks' suspension since they were "equal ly" at
fault. G lbert then reconsidered. He said that he did not want
Ross to |l ose his job, and agreed to take the two weeks
suspensi on.

29. Superintendent Don Smith, who had a short tenper, |ost
his tenmper at this point, and said "just go ahead and fire both
of them" Tr. 338.

DI SCUSSI ON W TH FURTHER FI NDI NGS
Scope of Protected Activity

Section 105(c)(1) of the Act (Footnote 1) protects miners from
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retaliation for exercising rights under the Act, including the
right to conplain to supervisors about an all eged danger or
safety or health violation.

The basic purpose of this protection is to encourage niners
"to play an active part in the enforcement of the Act”
recogni zing that, "if mners are to be encouraged to be active in
matters of safety and health, they nmust be protected agai nst any
possi bl e di scrimnation which they mght suffer as a result of
their participation.”™ S. Rep. No. 95-181. 95th Cong. 2d Sess.
1977, reprinted in the Legislative History of the Federal M ne
Safety and Health Act of 1977 at 623 (Senate Subcommittee on
Labor, Committee on Human Resources, 95th Cong., 2nd Sess.
(1978)).

This provision is a key part of renedial |egislation, which
is to be liberally construed to effectuate its purposes.

Reporting an all eged danger or violation to a mne operator
is distinguished fromrefusing to work because of such a
conpl ai nt. Refusal -to-work cases generally focus on whether the
m ner believed that he or she was being subjected to danger. A
key issue is whether the belief was held in good faith and was a
reasonabl e one. In such cases, the mner generally has an
obligation to express the safety conplaint with sufficient
clarity and detail to enable the m ne operator to address it and
take corrective action if necessary. In contrast, if a mner does
not refuse to work but conpl ai ns about a hazard or violation, the
voicing of the conplaint is protected by 0O 105(c) w thout
exam ni ng whether the mner would be justified in refusing to
wor k.

Conpl ai nts About Electrical Work

Early in their enploynment, Conplainants were introduced to
electrical work as a normal part of their jobs. This included
maki ng hi gh vol tage splices, disconnecting and hooki ng up power
centers, electrical boxes, water punps, and | ocking out and
re-energizing circuits. This work was dangerous in the hands of
unqual i fied personnel and forbidden by a mandatory safety
standard, 30 C.F. R 0O 75.511, which provides:
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No el ectrical work shall be perforned on | ow,
medi um or high-voltage distribution circuits
or equi prment, except by a qualified person or
by a person trained to performelectrical work
and to maintain electrical equipnent under the
di rect supervision of a qualified person
Di sconnecti ng devices shall be | ocked out and
suitably tagged by the persons who perform
such work, except that in cases where | ocking
out is not possible, such devices shall be
opened and suitably tagged by such persons.
Locks or tags shall be renmoved only by the
persons who installed themor, if such persons
are unavail abl e, by persons authorized by the
operator or his agent.

Conpl ai nants were not certified mne electricians
("qualified persons") and were not working under the direct
supervision of a certified mne electrician when they perfornmed
el ectrical work. Indeed, they usually did such work wi thout the
presence of a certified mne electrician. Respondent regarded
this unlawful (Footnote 2) electrical work as a routine and
integral part of their jobs.

Conpl ai nants conpl ai ned to an early supervisor, Foreman Doug
Col l ett, about doing electrical work and not being certified nmne
electricians. Collett did not heed their conplaints, and
i ndi cated that they had the option of doing such work or
qui tting.

They conpl ained to Collett's successor, Foreman Ral ph
Bow i ng, about doing electrical work and not being certified mne
el ectricians. His usual reaction was to ignore their conplaints
or say that he could not spare an electrician to do the
el ectrical work Conpl ai nants were performng

The regul ar practice by Ross and G lbert, with Respondent's
knowl edge, was to handl e the power nmoves on their section, doing
the electrical work thensel ves, including disconnecting and
hooki ng up the power center, electrical boxes, disconnecting,
hooki ng up
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and splicing cables, and |l ocking out and re-energizing circuits,
wi t hout the presence or supervision of a certified electrician.

The reliable evidence corroborates Conplainants' testinony
that they regularly did unlawful electrical work as a routine,
integral part of their jobs. Oher enployees saw them do
el ectrical work and thenselves did electrical work although they
were not certified electricians. Respondent did not assign an
el ectrician to Conpl ai nants' section, but did so a few nonths
after they were discharged. During Conpl ainants' enployment, on
the third shift electricians were assigned to a "roving" repair
crew that covered a nunber of mnes. They were usually not
present for power noves in Conpl ai nants' section.

Conpl ai nants' foreman, Ral ph Bow ing, knew that Conplainants
were doing electrical work, and saw t hem hooki ng up power boxes
and meki ng high voltage splices. His attitude was that in doing
such work Conpl ainants were in "No nore danger than an
el ectrician or anybody el se woul d have been in" (Tr. 435).
Bowl i ng was not a certified mne electrician but did electrica
wor k because he believed in doing "Wat had to be done" (Tr.
436). In his view, an "electrician's card" does not make an
electrician. This apparently was his justification for not
seeking electrical training and certification and for enploying
Conpl ainants to do electrical work without the presence or
supervision of a certified electrician. Foreman Bow i ng showed a
serious disregard for nmandatory safety standards requiring
training, qualification, certification, and job assignments of
m ne el ectricians.

Conpl ai nants' safety conplaints about doing electrical work
went unheeded by Respondent. G lbert testified that his | ast
saf ety conpl ai nt about doing electrical work was about 5 or 6
nont hs before his discharge (Tr. 78). Ross testified that he
specifically requested that he not be required to do electrica
work "A lot of tinmes" (Tr. 169). Ral ph Bow ing becane their
foreman around October, 1989, and remmined their foreman unti
they were discharged. | find that Conpl ainants conplained to
Foreman Bowl i ng about doing electrical work a nunber of times and
at least as late as the last nonths of 1989. Wth Bowing' s
attitude toward el ectrical work, such conmplaints were futile.

Conpl ai nants conpl ai ned, and adequately put Respondent on
notice, that they objected to doing electrical work for which
they were not certified nmne electricians, and that they did not
want to work on high voltage. They acqui esced in doi ng unlawfu
el ectrical work, not because they were not afraid of high voltage
electricity, but because they needed to keep their jobs. This
mne is located in a renote area where jobs are very had to find.
One of the Conplainants was on a waiting list for a year to get
his job with Respondent, and his starting wage was nearly three
times larger than the pay he was earning el sewhere. Conpl ai nants
had fam lies to provide for, and were easy prey to pressures to
i gnore safety



~1484
st andar ds.

I find that Conpl ai nants' conpl ai nts about doing electrica
work were a protected activity under 0O 105(c).

Conpl ai nts About the 10-Hour Work Shift

In the fall of 1989, Respondent started a 10-hour work
shift, changing fromfive 8-hour days to four 10-hour days. This
meant that coal was produced 20 hours a day instead of 16 hours,
and the third shift had only 4 hours between production shifts,

i nstead of 8 hours, to do section preparation work while power
and production machi nery were turned off. Although, in theory,
the third shift maintenance crew had 10 hours (instead of 8
hours) to prepare their section for daytime production, in
reality they were under increased and significant job pressures
because much of their work required shutting off the power. The
m ne superintendent, Stanley Couch, quit in January, 1990,
because of his objections to the 10-hour plan. His repl acement,
Don Smith, testified that the 10-hour plan was |ater dropped
because "it wasn't working out. W could not keep our repairing
up on our equi pment. We just did not have enough tinme in four
hours to keep the repairing on our equi pnment and stuff. The down
time was eating us up. . . . " Tr. 344. Conplainants bore a
consi derabl e work burden under this plan, and were vocal in their
conplaints to Foreman Ral ph Bowing and at tines to the new m ne
superintendent, Don Smith, that they needed nore nen to assi st
them and that they could not do their jobs properly in the
squeeze of 4 hours between production shifts. Conpl ai nants
advanced the power center three or four nights a week. This meant
that their power noves and related electrical work that coul d be
done only between production shifts had to be done in 4 hours

i nstead of the 8 hours previously allowed. Conplainants'
conplaints to Bowing and Smth went unheeded.

I find that these conplaints were a protected activity under
0 105(c) of the Act. In light of the dangers inherent in mning
a mner's conplaints (without refusing to work) that he is
overwor ked and does not have enough tine to do his job properly
inply a safety conplaint that haste and overwork will create
hazards and accidents. Wether or not such a conplaint nerits
corrective action by nmanagenent, dependi ng on an eval uati on of
the facts, the voicing of the conplaint has a sufficient
connection to safety or health to be a protected activity under O
105(c). In addition, there were clear hazards in rushing these
Conpl ai nants because Ross was doing critical firebossing duties
and both he and G lbert were perform ng unlawful electrica
wor k. (Footnote 3) As stated, conplaints of
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this nature are distinguished fromrefusal-to-work conplaints,
which may require nore specificity.

Ross' Refusal to Falsify a
Preshi ft Report

On July 18, 1990, two weeks before Conpl ai nants' discharge,
Ross had a serious incident with M ne Superintendent Don Smith
The day shift production foreman, Charles Mrgan, had failed to
countersign Ross' preshift report, and it would be a violation to
start production without it. A federal inspector was about to
begin his inspection. Smth asked Ross to sign Myrgan's nane.
Ross refused. Smith asked hi magain, and Ross refused. Smith
becane angry and signed Morgan's name hinsel f. Ross perceived a
mar ked change in Smith's attitude toward him which becane
hostil e and harassing.

Ross' refusal to falsify a preshift report was a protected
activity under 0O 105(c) of the Act. Mners are protected agai nst
retaliation for refusing to violate the Act or any safety or
heal th regul ati on pronul gated under it.

Conpl ai nts About the
Failure to Replace M ke Europa

In the last week of their enploynment, Mke Europa, the third
menber of Conpl ai nants' maintenance crew, went on vacati on.
Conpl ai nants asked Foreman Bowl ing to replace Europa for that
week, but he said Ross would have to fill in for Europa. This
meant another mmjor increase in the already intense work
pressures on Conpl ai nants. They were vocal in conmplaining to
Bow i ng several tinmes during that week that they could not do
their jobs properly without a replacenent for Europa. This
condition created safety hazards for Conpl ai nants and ot hers.
Ross was pressured in his
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duties as fireboss and both Ross and G | bert were under
substantial pressure in trying to cope with the 10-hour shift
probl ems, now made nore severe by the absence of a critica
menber of their maintenance crew, and rushing in their
performance of unlawful electrical work. Their conplaints were
unheeded.

I find that these conplaints were a protected activity under
0 105(c), for the reasons stated concerning the 10-hour shifts
G lbert's Conplaints on July 31, 1990

In the neeting between managenent and Conpl ai nants on July
31, the day of their discharge, nmanagenent offered to discipline
Conpl ai nants with two weeks' suspension w thout pay. Ross agreed
to take this punishment. Glbert rejected this at first, feeling
that he did not deserve puni shnent because he was only follow ng
the order of his crew | eader and bei ng upset about managenment's
excessive work pressures. G lbert stated he was "tired" of
"having to work like a dog and not having tine to do the job"
(Tr. 36).

I find that, in the context of Conplainants' prior safety
conplaints to m ne managenent, this expression of being
overworked (worked |like a dog and not having enough tinme to do
his job) related sufficiently to prior and recent safety
conpl ai nts about the excessive work pressures on Conpl ai nants to
be a protected activity under 0O 105(c).

Was There Discrimnation Agai nst Conpl ai nants?

Havi ng found that Conpl ai nants were engaged in protected
activities, | turn to the question whether adverse action agai nst
them was notivated by their protected activities.

To establish a prina facie case of discrimnation under O
105(c) of the Act, a miner has the burden to prove that he or she
engaged in protected activity and that the adverse action
conpl ai ned of was notivated in any part by that activity.
Secretary on behal f of Pasula v. Consolidation Coal Co., 2 FMSHRC
2786, 2797-2800 (1980), rev'd on other grounds sub nom
Consol i dati on Coal Co. v. Marshall, 663 F. 2d 1211 (3rd Cir
1981); Secretary on behalf of Robinette v. United Castle Coa
Co., 3 FMSHRC 803, 817-18 (1981).

"Direct evidence of notivation is rarely encountered, nore
typically, the only available evidence is indirect. * * * "|ntent
is subjective and in many cases the discrinmination can be proven
only by the use of circunstantial evidence."' Secretary on behal f
of Chacon v. Phel ps Dodge Corp., 3 FMSHRC 2508, 2510 (1981),
rev'd on other grounds sub nom Donovan v. Phel ps Dodge Corp.

709 F.2d 86 (D.C. Cir. 1983), quoting NLRB v. Melrose Processing
Co., 351 F.2d 693, 698 (8th Cir. 1965). In "analyzing the

evi dence, circunstantial or direct, the [adjudicator] is free to
draw any
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reasonabl e i nference" (id.).

After accepting Foreman Bowl ing's recomrendati on
Superintendent Don Smith agreed to discipline Conplainants by two
weeks' suspension w thout pay. Ross agreed to accept the
discipline. Glbert at first objected to suspension, because he
was only followi ng an order of his crew | eader and believed he
shoul d not be puni shed, and because he felt so nistreated by
bei ng "worked like a dog" and "not having tine to do the job"

(Tr. 36). He added that, if he had enough accunul ated time that
year for his profit-sharing fund, they could go ahead and fire
himrather than give himtw weeks' suspension. Sonmeone called
the office, and reported that G| bert had enough reported hours
for vested profit-sharing in 1990. Bowing then said to Snmth
that they could not fire one enployee and give the other only two
weeks of f because they were "equally" guilty. G lbert then
reconsi dered. He said he did not want to see Ross | ose his job

so he (G lbert) would accept the two weeks' suspension al so.

At this point, Don Smith, who had a short tenper, lost his
tenmper and said, "just go ahead and fire both of them™ Tr. 338.
Smith testified that he lost his tenper (becanme "aggravated")
because "they was a'squalling and hollering. I got aggravated and
| told themto just go ahead and fire both of them" Id. | find
that an ani nmus toward Conpl ai nants was created in Snmith by their
safety conplaints, including the July 18 incident between Ross
and Snmith over the signature on the preshift report, conplaints
about the pressures of the 10-hour shift and the failure to
repl ace M ke Europa, and G lbert's safety-related conplaint at
the final meeting (being worked |ike a dog and not havi ng enough
time to performhis job), as well as their |ong background of
conpl ai ni ng about unlawful electrical work. Smith also testified
that he believed "They weren't sorry for what they did and they
woul d probably do it again anyway." Tr. 338. This appears to ne
to be an afterthought by Smith, not a notivating factor. However,
assumng that this was a factor in his decision to discharge
Conpl ai nants, | find that it was a "m xed notive" discharge,
notivated at least in part by protected activities of the
Conpl ai nants. Conpl ai nants nmade out a prim facie case of
di scrim nation.

Di d Respondent Rebut the Prima Facie
Case of Discrinination or Establish
an Affirmati ve Defense?

An operator may rebut a prim facie case by show ng either
that no protected activity occurred or that the adverse action
was not notivated in any part by the protected activity. Failing
that, the operator may defend affirmatively against the prinma
facie case by proving that it was also notivated by unprotected
activity and that it would have taken the adverse action in any
event for the unprotected activity alone. In a "m xed nmotive"
case, although the miner nust bear the ultinmate burden of
per suasi on, the operator, to
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sustain its affirmative defense, must prove by a preponderance of
t he evidence that the adverse action would have been taken even
if the miner had not engaged in the protected activity. Boich v.
FMSHRC, 719 F.2d 194, 195-196 (6th Cir. 1983).

Foreman Bow i ng's recomendati on for two weeks' suspension
does not reflect a discrimnatory animus agai nst Conpl ai nants. He
was trying to reach a reasonable and, he believed, just result
(al though suspension of Gl bert would appear harsh considering he
was following a crew | eader's order). (Footnote 4)

However, the discharge decision made by Don Snmith was
through a | oss of tenper directed at Conpl ai nants, after
managenent had offered two weeks' suspension and Conpl ai nants had
accepted it. This showed an aninmus toward themwhich I find was
notivationally connected with their substantial protected
activities. Respondent has not proved, by a preponderance of the
reliabl e evidence, that the Conpl ai nants woul d have been
di scharged even if they had not engaged in protected activities.

I nst ead, Respondent has offered a case generally denying that
safety conplaints were even made. However, | credit Conpl ai nants
evi dence of making safety conplaints. Respondent did not prove an
affirmati ve def ense.

The fact that Don Smith originally ordered di scharge for
"whoever did it" does not alter this conclusion. The reliable
evi dence shows that Smith, at that time, knew or had reasonable
grounds for believing that Conpl ai nants had noved the cabl es
under the scoop batteries. It was clear that the cables were
noved on the third shift, in Conplainants' section. Conplainants’
t hree- man mai nt enance crew were the only enpl oyees who woul d be
novi ng cables with a scoop in that section on the third shift.

M ke Europa was on vacation. Excluding the greenhorn, that |eft
Conpl ainants. | do not credit Smth's testinony that he did not
know or have reasonabl e grounds for believing that Conpl ai nants
were the ones who noved the cabl es under the scoop batteries. An
angry early order to fire "whoever did it" on facts that pointed
to Compl ai nants woul d have presented a sinmilar problemfor
Respondent in responding to a prima facie case as did the actua
di scharge deci sion made on July 31. However, the early order to
Bowing is not the issue here. The issue is the July 31

di scharge, which | find was an angry decision taken after Snith
knew Conpl ai nants had accepted managenent's offer to take two
weeks' suspension. This was a discrimnatory discharge, of at

| east a "m xed notive" kind, and Respondent has not nmade out an
affirmati ve defense.
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Respondent's Limted Ofer to Reinstate G| bert

Respondent introduced evi dence that, around October 27,
1990, after Conpl ai nants engaged an attorney and filed their
conplaints with MSHA, Respondent's personnel director made an
offer to Glbert to reinstate himwith one nonth's back pay. This
settlenent offer was made to G lbert directly and not to his
attorney, and it did not offer to pay Glbert full back pay,
interest, and litigation costs including a reasonabl e attorney
fee. I find that G lbert was not obligated to accept this limted
of fer.

CONCLUSI ONS OF LAW
1. The judge has jurisdiction in this proceeding.

2. Respondent discrim nated agai nst Conpl ai nants on July 31
1990, by discharging themin violation of O 105(c)(1) of the Act.

3. Conplainant Glbert was not obligated to accept
Respondent's linmted offer of settlenent.

4. Conplainants are entitled to reinstatenent with back pay,
interest, (Footnote 5) and their litigation costs, including a
reasonabl e attorney fee.

ORDER
VWHEREFORE, | T IS ORDERED THAT:

1. Respondent shall, within 30 days of this decision
reinstate each Conplainant in its enploynent with the sane
position, pay, assignnent and all other conditions and benefits
of enploynent that would apply had he not been di scharged on July
31, 1990, with no break in service for enpl oynent or any other
pur pose; provided: Respondent may in its discretion apply
retroactively two weeks' suspension without pay to Ross or to
both Ross and G lbert effective July 31, 1990.

2. Wthin 15 days of this decision, counsel for the parties
shall confer in an effort to stipulate the anmount of
Conpl ai nants' back pay, interest, and litigation costs including
a reasonable attorney fee. Such stipulation shall not prejudice
Respondent's right to seek review of this decision. |If the
parti es agree on the amount of nonetary relief, counsel for
Conpl ai nants shall file a stipulated proposed order for nonetary
relief within 30 days of this decision. If they do not agree on
such matters, counsel for Complainants shall file a proposed
order of nonetary relief within
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30 days of this decision and Respondent shall have ten days to
reply toit. If appropriate, a further hearing shall be held on
i ssues of fact concerning nonetary relief.

3. This decision shall not be a final disposition of this
proceedi ng until a supplemental decision is entered on nonetary
relief.

W I |i am Fauver
Adm ni strative Law Judge
Foot notes start here: -

1. Section 105(c) (1) provides:

No person shall discharge or in any manner discrimnate
agai nst or cause to be discharged or cause discrimnation against
or otherwise interfere with the exercise of the statutory rights
of any miner, representative of nminers or applicant for
enpl oyment in any coal or other mine subject to this Act because
such mner, representative of nminers or applicant for enploynent
has filed or nade a conplaint under or related to this Act,

i ncluding a conplaint notifying the operator or the operator's
agent, or the representative of the mners at the coal or other
m ne of an all eged danger or safety or health violation in a coa
or other mne, or because such mner, representative of mners or
applicant for enploynent is the subject of nedical evaluations
and potential transfer under a standard published pursuant to
section 101 or because such niner, representative of mners or
applicant for enploynent has instituted or caused to be
instituted any proceeding under or related to this Act or has
testified or is about to testify in any such proceedi ng, or
because of the exercise by such mner, representative of niners
or applicant for enploynent on behalf of hinself or others of any
statutory right afforded by this Act.

2. In finding that Conplainants' electrical work was
unl awful, | address the basis of one of their protected
activities under 0O 105(c), which applies to conplaints of "an
al | eged danger or safety or health violation" (enphasis added).
Conpl ai nants were entitled to conplain about safety violations to
their enployer without fear of retaliation. Their performance of
el ectrical work without the direct supervision of a certified
mne electrician was a plain violation of 30 CF. R 0O 75.511
(quoted above). This is not an adjudication of a violation for
civil penalties under O 110(i) of the Act, or for any purpose
ot her than determ ning the nature of Conpl ai nants' protected
activities proved in these proceedings.

3. The dangers involved in Conplainants' unlawful electrica
work were increased in the context of m ne managenent's
| ongstandi ng risk-taking attitude toward el ectrical work. On one
occasion, their foreman, Collett, said he would have the main
power circuit de-energized while Ross nmade a high voltage splice.
Collett failed to do so, and it was only Ross' decision to
de-energize the local circuit that prevented an electrical shock
to enpl oyees. On anot her occasion, Don Smith sent an enployee to
de-energize a circuit and assuned he was gone | ong enough to do



so. Smith started cleaning the bare | eads of a high voltage cable
with a subordinate. When Smith sprayed a cl eaner on the wres,
there was a short circuit and a bolt of electricity shot fromthe
cable, hitting Smith and knocking hi magainst the mne rib. He
was hospitalized. The surge through his body caused a burn where
each of his dental fillings touched his tongue. Smith and his
subordi nate could have been killed or permanently disabl ed by
this msjudgnent. Conplai nants' |ast foreman, Bow ing, who was
not a certified mne electrician, showed a serious disregard for
the mandatory safety standards requiring training, qualification,
certification, and job assignments of mine electricians.

4. There was no precedent at this mne for suspending or
di scharging a miner for following the order of a crew | eader or
ot her supervi sor.

5. Interest is conmputed at the IRS adjusted prine rate for
each quarter. See Arkansas-Carbona Conpany, 5 FMSHRC 2042,
2050- 2052 (1983).



