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SECRETARY OF LABOR, ClVIL PENALTY PROCEEDI NGS
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. KENT 90-348
PETI TI ONER A. C. No. 15-15509-03527
V.
No. 1 M ne

TOLER CREEK ENERGY, INC. ,
RESPONDENT Docket No. KENT 91-30
A. C. No. 15-15509-03532

No. 2 M ne

DECI SI ON APPROVI NG | N PART AND
DI SAPPROVI NG | N PART A PROPOSED
SETTLEMENT
Bef ore: Judge Fauver

These consol i dated proceedi ngs are petitions for civi
penal ti es under O 105(d) of the Federal Mne Safety and Health
Act of 1977. 30 U.S.C. O 801 et seq.

The parties have filed a notion to approve settlement.
I

In Docket No. KENT 90-348, the settlenent would reduce the
penalty from $1,300 to $700 for Citati on 3368969 and have no
change in the penalties for Order 3368970 ($1,300) and Order
3368971 ($1,000). In Docket No. KENT 90-30 the settlement woul d
reduce the penalty from $850 to $500 for Order 3361356, from $850
to $500 for Order 3369132, and have no change for Order 3361357
($850). | find these proposals consistent with 0O 110(i) of the
Act .

In Docket No. KENT 91-30, the settlenent would nerge the
charges in Order 3369721 and Order 3369722 into Order 3369722,
charging a single violation of 30 CF. R 0O 75.300 for failure to
maintain the nmine fan in its original condition.

Order 3369721 charges a violation of O 75.300 because the
main mne fan was not namintained as originally approved. The
fan's circuit had been rewired so that the fan shared a power
circuit with No. 1 belt drive. It alleges that the rewiring was
done in
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an unwor kmanl i ke manner and required the stoppage of the main fan
at any tinme No. 1 belt was stopped, and that this violated the
approved m ne fan plan. The plan required that the fan circuit be
separate fromany other mne circuit.

The notion states that Order 3369722 was issued the sane
date "for problens with the mine fan's electrical systemunder 0O
77.900 of the regulations.™

The parties have not attached a copy of Order 3369722 and
have not shown that the charge in such order is so closely
related to the charge in Order 3369721 as to warrant merger of
the charges. Therefore, unless the nmissing order is presented
with a showing that merger is justified, that part of the notion
wi |l | be denied.

The notion seeks to nerge the charges in Order 3361358 and
Order 3361359 into Order 3361359.

Order 3361358 charges a violation of 0O 75.303 for failure to
maeke adequate preshift exam nations along Nos. 1, 2, 3, 4, 5 and
6 belt conveyors in 001-0 working section.

Order 3361359, issued the sane date, charges a violation of
0 75.305 for failure to conduct adequate weekly exani nations i
the return air course

The notion seeks a nmerger of the charges on the ground that
"the two violations were the result of a single action by the
oper at or " However, the orders allege separate violations
based on the failure to report and correct separate hazards in
separate | ocations. Order 3361358 all eges i nadequate preshift
exam nations as reflected by the failure to report and correct
"“nunerous violations of mandatory safety standards issued al ong
the six belt conveyors" referencing citations and orders that
charge violations for float coal dust and | oose coa
accunul ati ons along the belt conveyors.

In contrast, Order 3361359 alleges that inadequate
exami nations of the return air course were evident fromthe
failure to report and correct violations of safety standards in
that "there were at | east 25 permanent stoppings that were not
pl astered. Stoppings were mssing fromcross-cuts in two
di fferent |ocations."

I find that these separate orders charge discrete violations
and the notion does not show sufficient cause for a nerger of
char ges.
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The notion seeks to nmerge the charges in Orders Nos.
3362168, 3362169, and 3362176 into Order 3362169 charging a
single violation of O 75.400 for accurul ati ons of | oose coal and
float coal dust on Nos. 5 and 6 belt drives.

Order 3362168 alleges a violation of O 75.400 because | oose
coal and float coal dust accurulations 2 to 4 inches deep were
present the entire length of No. 6 belt entry, for approximtely
700 feet.

Order 3362169 alleges a violation of 0O 75.1100-2(b) because
fire hose outlets were not installed at 300 feet intervals for
the entire waterline in Nos. 5 and 6 belt conveyors, a distance
of about 2,200 feet.

Order 3362176 charges a violation of O 75.400 because fl oat
coal dust ranging from1/4 to 2 inches deep was present at
numerous |l ocations in an area fromNo. 5 belt drive to an outby
di stance of approximately 1,500 feet.

The notion states that "the presence of coal, |oose coal and
fl oat coal dust along the two belts is the same violation of the
Act and that the |lack of sufficient waterhose outlets on beltline
was a condition contributing to the fire hazard due to dust
bui | dups on those belts."

I find that these orders charge discrete violations and the
noti on does not show sufficient cause for a nerger of charges.

\%

The notion seeks to nmerge the charges in Orders Nos.
3369123, 3369125, 33669126, and 3369127 into Order 3369123
charging a single violation of O 75.400 for float coal dust
accunul ations in Nos. 1, 2, and 3 beltlines and No. 2 entry.

Order 3369123 charges a violation of O 75.400 because fl oat
coal dust ranging from1l to 4 inches deep was allowed to
accunul ate along the ribs, mne floor and under the belt roller
on No. 1 belt conveyor in No. 2 entry and extended the | ength of
the No. 1 belt conveyor, a distance of approximtely 1,500 feet.

Order 3369125 charges a violation of O 75.400 because fl oat
coal dust ranging from1 to 10 inches deep was allowed to
accurul ate along the ribs, mne floor and under the belt roller
on No. 2 belt conveyor in No. 2 entry for a distance of
approximately 1,200 feet. The first 10 bottom belt rollers inby
this drive were turning in float coal dust.

Order 3369126 charges a violation of O 75.400 because fl oat
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coal dust one inch deep was allowed to accunulate in the bottom
of the 480 volt energized starter box used to control power to
No. 2 belt drive.

Order 3369127 charges a violation of 0O 75.400 because fl oat
coal dust ranging from1 to 12 inches deep was allowed to
accurul ate along the ribs, mne floor and under the belt rollers
on No. 3 belt in No. 2 entry, a distance of approxi nately 800
feet.

I find that these orders charge discrete violations and that
t he noti on does not show sufficient cause for a nerger of
char ges.
ORDER
VWHEREFORE | T | S ORDERED t hat :

1. The notion to approve settlenent is GRANTED as to the
followi ng citations and orders:

Citation or Order Approved Civil Penalty

3368969 $ 700
3368970 $1, 300
3368971 $1, 000
3361356 $ 500
3361357 $ 850
3369132 $ 500

$4, 850

2. Respondent shall pay the above penalties within 30 days
of the date of this decision.

3. The notion to approve settlenment by nerger of charges, as
di scussed above, is DEN ED. Those charges will proceed to hearing
unl ess a new settlement nmotion is subnmtted and approved.

W I liam Fauver
Adm ni strative Law Judge



