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Federal M ne Safety and Heal th Revi ew Conm ssion
O fice of Adm nistrative Law Judges
2 Skyline, 10th Fl oor
5203 Leesburg Pi ke
Falls Church, Virginia 22041

SECRETARY OF LABOR, CI VI L PENALTY PROCEEDI NGS
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. KENT 91-127
PETI TI ONER A. C. No. 15-15400-03513
V.
Docket No. KENT 91-151
COAL MAC | NCORPORATED, A. C. No. 15-15400-03514
RESPONDENT

Coal Mac No. 17 Surface

Docket No. KENT 91-152
A. C. No. 15-14847-03514

Docket No. KENT 91-154
A. C. No. 15-14847-03514

Coal Mac No. 7 Surface
DECI SI ON APPROVI NG | N PART AND
Dl SAPPROVI NG | N PART A PROPOSED
SETTLEMENT
Bef or e: Judge Fauver
These consol i dated cases are petitions for civil penalties
under 0O 105(d) of the Federal M ne Safety and Health Act of 1977,
30 U S. C [O 801 et seq.
The parties have noved for approval of a settlenent.

It is stipulated that Respondent is a |arge operator

The Meaning of a "Significant and
Substantial™ Violation

Since the settlenent notion proposes to reduce many of the
charges froma "significant and substantial" violation to a
"non-significant and substantial" violation, it will be helpfu
to review the neaning of this statutory term

The Conmi ssion has held that a violation is "significant and

substantial” if there is "a reasonable |ikelihood that the hazard
contributed to will result in an injury or illness of a
reasonably serious nature.”" U S. Steel Mning Co., Inc., 7

FMSHRC 327, 328, (1985); Cenent Division, National Gypsum Co., 3
FMSHRC 822, 825



~1601

(1981); Mathies Coal Co., 6 FMSHRC 1, 3-4 (1984). This eval uation
is made in terms of "continued normal mning operations.” U. S.
Steel Mning Co., Inc. 6 FMSHRC 1573, 1574 (1984). The question
of whether any particular violation is significant and
substantial nust be based on the particular facts surrounding the
vi ol ation. Texasgulf, Inc., 10 FMSHRC 498 (1988); Youghi ogheny &
Ohi o Coal Conpany, 9 FMSHRC 1007 (1987).

Anal ysis of the statutory |anguage and the Comm ssion's
decisions indicates that the test of an S&S violation is a
practical and realistic question whether, assum ng continued
m ni ng operations, the violation presents a substantia
possibility of resulting in injury or disease, not a requiremnent
that the Secretary of Labor prove that it is nore probable than
not that injury or disease will result. See ny decision in
Consol idation Coal Conpany, 4 FMSHRC 748-752 (1991). The statute,
whi ch does not use the phrase "reasonably likely to occur" or
"reasonabl e |ikelihood" in defining an S&S vi ol ation, states that
an S&S violation exists if "the violation is of such nature as
could significantly and substantially contribute to the cause and
effect of a coal or other mine safety or health hazard" (O
104(d) (1) of the Act; enphasis added). Also, the statute defines
an "imm nent danger" as "any condition or practice . . . which
coul d reasonably be expected to cause death or serious physica
harm before [it] can be abated," (Footnote 1) and expressly
pl aces S&S vi ol ati ons bel ow i mm nent dangers.( Footnote 2)

It follows that the Commi ssion's use of the phrase "reasonably
likely to occur” or "reasonable |likelihood" does not preclude an
S&S finding where a substantial possibility of injury or disease
is shown by the evidence, even though the proof may not show t hat
injury or disease was nore probable than not.

The Proposed Settl enent

Citation 3517608 alleges a violation of 30 C. F. R O
77.410, dealing with automatic warni ng devices on nobile
equi pnrent. The notion states that the inspector would testify
that the reverse alarmon the Caterpillar 992 C | oader was
i noperative. Respondent's wi tnesses would testify that the | oader
operated in an area in which no one worked af oot and there was
m ni mal vehicular traffic.

Oiginally, the inspector determ ned that the violation was
significant and substantial. The parties nove to change this
desi gnation to non- S&S
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The citation was assessed at $276. The notion proposes a penalty
of $178.

The absence of a reverse alarmin "m nimal vehicul ar
traffic" does not indicate there was no substantial possibility
of injury resulting fromthe violation.

The proposed reduction of the anpbunt of penalty is approved,
but not the redesignation as a non-S&S viol ation.

Citation No. 3517610 alleges a violation of 0O 77.1606(c),
whi ch requires that equi pnment defects affecting safety be
corrected before the equipnent is used. The notion states that
the inspector would testify that the Ford 7000 grease truck had
several defects; nanely, the headlights were stuck on | ow or high
beam the left front turn signal was missing fromthe truck, and
all the other turn signals were inoperative. Respondent's
witnesses would testify that the truck regularly was used only on
the day shift and in areas where there was minimal vehicular
traffic.

Originally, the inspector deternmined that the violation was
S&S. The parties nove to change this designation to non-S&S

The citation was assessed at $178. The notion proposes $127.

The proffered facts do not indicate there was no substantia
possibility of injury resulting fromthe violation.

The proposed reduction of the anobunt of penalty is approved,
but not the redesignation as a non-S&S viol ation.

Citation No. 3517611 alleges a violation of O 77.1606(c).
The notion states the inspector would testify that the Ford 800
fuel haul age truck had several defects; nanely, the headlights
were stuck on | ow or high beam all the turn signals were
i noperative, and the brake lights were inoperative. Respondent's
wi t nesses would testify that the truck regularly was used only on
the day shift and in areas where there was mnimal vehicul ar
traffic.

Oiginally, the inspector determ ned that the violation was
S&S. The parties nmove to change this designation to non-S&S

The citation was assessed at $178. The noti on proposes $127.

The proffered facts do not indicate there was no substantia
possibility of injury resulting fromthe violation.

The proposed reduction of the anpbunt of penalty is approved,
but not the redesignation as a non-S&S viol ation.

Citation No. 3517612 alleges a violation of O 77.404(a)
dealing with the operation and mai ntenance of machi nery and
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equi pnrent. The nmotion states the inspector would testify that a
Bl ack & Decker angle grinder aboard the Ford F-250 wel ding truck
was not equipped with a guard to protect a user from acci denta
contact with the netal -cutting disk. Respondent’'s w tnesses woul d
testify that the grinder had been renoved from service.
Oiginally, the inspector determ ned that the violation was
S&S. The parties nmove to change this designation to non-S&S

The citation was assessed at $227. The notion proposes $178.

The notion does not state why the grinder was in the wel ding
truck if it "had been renoved fromservice." In the absence of
facts showi ng how the grinder was renoved from service, the
proffered facts do not indicate there was no substantia
possibility of injury resulting fromthe violation.

The proposed reduction in the anpbunt of penalty is approved,
but not the redesignation as a non-S&S viol ation.

Citation No. 3517613 alleges a violation of 0O 77.208(e)
dealing with storage of materials. The notion states that the
i nspector would testify that he found that the valves of the
acetyl ene and oxygen cylinders stored on the Ford F-250 wel di ng
truck were not protected by any type of cover. The gauges and
hoses were attached to the cylinders. Respondent’'s witnesses
woul d testify that the tanks were enpty and were being
transported to an appropriate storage area.

Originally, the inspector determ ned that the violation was
S&S. The parties move to change this designation to non-S&S

The citation was assessed at $178. The notion proposes $127.

The proposed reduction in the anount of penalty and the
redesi gnation as a non-S&S viol ati on are approved.

Citation No. 3517614 alleges a violation of 0O 77.1606(c).
The notion states that the inspector would testify that he found
the foll owing defects on the 600 Mack water haul age truck used
for allaying road dust: the headlights were stuck on | ow or high
beam all of the turn signals were inoperative, an air |eak was
present near the engine. The exhaust pipe was broken near the
muffl er, and no heat shield was provided around the upright
exhaust stack near the right cab door. Respondent's w tnesses
woul d testify that the truck regularly was used only on the day
shift and in areas where there was mnimal vehicular traffic.
They would testify that the operator of this truck regularly got
in and out of the vehicle through the left cab door and that
there usually were no passengers in this vehicle.

Oiginally, the inspector determ ned that the violation was
S&S. The parties nmove to change this designation to non-S&S
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The citation was assessed at $178. The notion proposes $127.

The proffered facts do not indicate there was no substantia
possibility of injury resulting fromthe violation.

The proposed reduction of the anpbunt of penalty is approved,
but not the redesignation as a non-S&S viol ation.

Citation No. 3517616 alleges a violation of O 77.404(a). The
notion states that the inspector would testify that he found
aboard the Ford F-800 nmechanic's truck three chisels with
mushroonmed striking surfaces with cracks in the outer edges. He
considered that the condition of the chisels increased the
l'i kel ihood of injury fromflying nmetal chips during use.
Respondent's witnesses would testify that the chisels had been
renmoved from service and were being transported back to the
garage for regrinding.

Originally, the inspector determ ned that the violation was
S&S. The parties move to change this designation to non-S&S

The citation was assessed at $227. The notion proposes $127.

The notion does not state why the defective chisels were in
the nechanic's truck if they had been "renpoved from service." In
the absence of facts showi ng how the defective chisels had been
removed from service, the proffered facts do not indicate there
was no substantial possibility of injury resulting fromthe
vi ol ati on.

The proposed reduction in the penalty anount is approved,
but not the redesignation as a non-S&S violation.

Citation No. 3517607 alleges a violation of 0O 77.1606(c).
The notion states that the inspector would testify that the
bottom step of the right side boarding |adder was torn off and
the rear step to the engine access area on the fight side was
m ssing fromthe Caterpillar 980C | oader (Conpany No. L-13). The
equi pment was being used to | oad coal. Respondent's w tnesses
woul d testify that, in the normal course of operations, the right
side of the equi pment was not used for boarding by the operator
and that there was other access to the engi ne area.

Oiginally, the inspector determ ned that the violation was
S&S. The parties move to change this designation to non-S&S

The citation was assessed at $178. The notion proposes $127.

The proffered facts do not indicate there was no substantia
possibility of injury resulting fromthe violation.

The proposed reduction of the anpbunt of penalty is approved,
but not the redesignation as a non-S&S violation.
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Citation No. 3517609 alleges a violation of O 77.1606(c). The
notion states that the inspector found the follow ng defects in
the 600 Mack expl osives haul age truck: there was no heat shield
around t he exhaust stack |ocated adjacent to the right side cab
door used by the blaster's hel per, the headlights were stuck on
| ow or high beam all the turn signals were inoperative, and the
brake |ights were inoperative.

The inspector determ ned that the violation was S&S. The
parties agree that this is the proper designation.

The citation was assessed at $178. Respondent has agreed to
pay this anount.

The proposed settlement of this charge is approved.

Citation No. 3517615 alleges a violation of 0O 77.1103(a)
dealing with the storage of flammble Iiquids. The nption states
that the inspector would testify that he found approxi nately one
pi nt of gasoline being stored in a gallon mlk jug. The jug had
been tied onto the side of the 600 Mack water haul age truck, and
was used to fuel the transfer punp.

The inspector determned that the violation was S&S. The
parties agree that this is the proper designation.

The citation was assessed at $178. Respondent has agreed to
pay this anmount.

The proposed settlenment of this charge is approved.

Citation No. 3517851 alleges a violation of O 77.1606(c).
The notion states that the inspector would testify that the
Caterpillar No. 14G notor grader used to grade the road had
several defects affecting safety; nanely, the brake and tai
lights were gone, the rear w ndshield w per was inoperative, oi
| eakage was noted at the valve banks under the cab and at the
hydraulic lines to the steering gearbox. Respondent's w tnesses
would testify that the grader regularly was used only on the day
shift and in areas where there was m nimal vehicular traffic, and
that the | eakage noted woul d not adversely affect the operator's
ability to steer the grader.

Oiginally, the inspector determ ned that the violation was
S&S. The parties move to change this designation to non-S&S

The citation was assessed at $311. The notion proposes $178.

The proffered facts do not indicate there was no substantia
possibility of injury resulting fromthe violation.

The proposed reduction of the anpbunt of penalty is approved,
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but not the redesignation as a non-S&S viol ation

Citation No. 3511971 alleges a violation of 0O 45.4(b)
dealing with the maintenance of an independent contractor
register. The notion states that the inspector would testify that
he found that Respondent had failed to maintain in witing the
contractor register containing information required in O
45.4(a) (1) through 45.4(a)(4). The information could not be
produced when requested.

The non-S&S citation was assessed at $20. Respondent has
agreed to pay this anount.

A violation that hanpers enforcenment of the Act is a serious
vi ol ation, even though it is non-S&S. |f the facts indicated were
proved at a hearing, | would consider a penalty of $50
appropriate for this violation.

Citation No. 3517584 alleges a violation of 0O 77.1605(b)
dealing with the installation of brakes and parking brakes on
| oadi ng and haul age equi pment. The notion states that the
i nspector would testify that he found that the White Mack Truck,
Nurmber 7, used to transport expl osives was being used with
defective brakes. There was an air leak in or near the brake
val ve. The right front brake plunger would not nove when the foot
brake was set. The brakes needed to be adjusted on all wheels;
the I oss of air when the brakes were used showed that there was
too nmuch travel in the brake pedal

The inspector determ ned that the violation was S&S. The
parties agree that this is the proper designation.

The citation was assessed at $371. Respondent has agreed to
pay this anmount.

The proposed settlenment of this charge is approved.

Citation No. 3511978 alleges a violation of 0O 77.1303(d),
whi ch requires that damaged or deteriorated expl osives or
detonators be destroyed in a safe manner. The notion states that
the inspector would testify that he found expl osive materials in
a state of deterioration. Liquid had | eaked fromthe expl osives
in the expl osives magazi ne. Several cartridges of Tovex water ge
expl osives had been cut in half and were stored in that condition
in the expl osives magazi ne. He noted that the deteriorated and
damaged expl osi ves had not been destroyed in a safe manner, and
that the use of such material, altered fromthe condition
i ntended by the manufacturer, could adversely affect a bl ast.
Respondent's witnesses would testify that only their explosives
experts woul d have access to the expl osives and that they were
not planning to use the altered expl osives.

The inspector determ ned that the violation was S&S. The
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parties agree that this is the proper designation.

The citation was assessed at $350. The notion proposes $227.
The proposed settlenment of this charge is approved.

Citation No. 3517842 alleges a violation of O 77.410. The
notion states that the inspector would testify that he found that
the blue Ford F250 mechani c pickup truck, used for repair work,
was not provided with a reverse alarm The view to the rear of
the truck was inpaired by tool boxes on each side of the truck
bed and an air conpressor nounted in the mddle of the bed. There
was a | adder atop the right side tool box. The truck was used in
a service area where others were afoot.

The non-S&S citation was assessed at $20. Respondent has
agreed to pay this anount.

If the proffered facts were proved at a hearing, | would be
inclined to find the violation was S&S, instead of a non-S&S, and
that a penalty of $150 is appropriate for this violation. The
proposed settlenent of a $20 penalty is not approved.

Citation No. 3517843 alleges a violation of O 77.1605(b).
The notion states that the inspector would testify that he found
that the white Ford F600 grease truck, used for service of
equi pnment, was not provided with adequate brakes. The energency
park brake failed to hold the truck on a slight roadway grade.
The truck was subject to steep grades at this pit and the driver
woul d not be able to stop in the event of a service brake
mal function. In the inspector's opinion, the truck could roll if
parked on a slight grade. Respondent's wi tnesses would testify
that the truck was not operated where others were afoot.

Oiginally, the inspector determ ned that the violation was
S&S. The parties move to change this designation to non-S&S

The citation was assessed at $392. The notion proposes $227.

The proffered facts do not indicate there was no substantia
possibility of injury resulting fromthe violation.

The proposed reduction of the anpbunt of penalty is approved,
but not the redesignation as a non-S&S viol ation.

Citation No. 3517844 alleges a violation of O 77.400(a)
deal i ng wi th mechani cal equi pment guards. The notion states that
the inspector would testify that he found that there was no guard
on the two V-belts, flywheel and pulley of the air conpressor on
the white Ford F-600 grease truck. In the inspector's opinion
wor kers coul d have contacted noving parts or could have been
struck by a broken belt. Respondent's witnesses would testify that
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pl acenment of the equiprment in the bed of the truck made it so

i naccessible that it was unlikely that a worker could come into
contact with the noving parts.

Originally, the inspector deternmined that the violation was
S&S. The parties nmove to change this designation to non-S&S

The citation was assessed at $311. The noti on proposes $178.

The conflict between the expected testinony of the inspector
and Respondent's wi tnesses, wi thout a factual resolution, does
not warrant redesignation as a non-S&S violation. The proposed
reduction in the amount of penalty is approved.

Citation No. 3517847 alleges a violation of O 77.208(h)
dealing with storage of nmaterials that could create hazards if
accidentally liberated fromtheir containers. The notion states
the inspector would testify that gasoline vapors were being
emtted fromthe fill cap atop the pit gasoline tank. The
gasoline was not properly stored in that no vent pipe was
installed to all ow vapors to escape higher and away fromthe top
of the tank where a carel ess snoker or spark could cause
i gnition.

The non-S&S citation was assessed at $20. Respondent has
agreed to pay this anount.

The proffered facts do not indicate a non-S&S violation. |f
the proffered facts were proved after a hearing, | would be
inclined to find an S&S violation and find a penalty of $100 to
be appropri ate.

Citation No. 3517848 alleges a violation of O 77.1606(c).
The notion states that the inspector would testify that he found
that the Caterpillar 988 | oader, used to |oad spoil into trucks,
had several safety defects. The right boarding | adder was badly
bent thereby reducing the width of the |adder, and the right
bottom step was missing. The left and right engine deck steps
were gone and had been replaced with a chain which required a
step of 30 inches. The wi ndshield wi pe overtraveled to the left,
| eavi ng approxi mately the right one third of the wi ndshield
uncl ean. The right tail light was inoperative. The brake |ights
were inoperative. The front horn was too weak to be audible at a
di stance. Respondent's witnesses would testify that, in the
normal course of operations, the right side of the equipment was
not used for boarding by the operator and there was a good
boardi ng | adder on the other side of the truck where the operator
usual |y boarded. They would testify that there rarely was a
passenger on this equipnment. Respondent's witnesses would testify
that the truck regularly was used only on the day shift and in
areas where there was mininmal vehicular traffic and where people
are not afoot.

Oiginally, the inspector determ ned that the violation was
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S&S. The parties move to change this designation to non-S&S

The citation was assessed at $311. The notion proposes $227.

The proffered facts do not indicate there was no substantia
possibility of injury resulting fromthe violation.

The proposed reduction of the anpbunt of penalty is approved,
but not the redesignation as a non-S&S viol ation.

Provi si onal Order

If the parties agree to entry of the follow ng provisiona
order, the charges herein will be disposed of as indicated. In
such case, the parties should file, within 10 days of this date,
a joint motion for entry of the provisional order as a fina
order.

If the parties do not agree to the provisional order, they
may file a revised settlenent notion

"PROVI SI ONAL ORDER

"Upon notion of the parties, settlement of the charges in
these cases is approved as follows, w thout nmodification of the
citations (except Citation 3517613, which is redesignated as a
non- S&S vi ol ati on):

Citation Approved Civil Penalty
3517608 $178
3517610 127
3517611 127
3517612 178
3517613 127
3517614 127
3517616 127
3517607 127
3517609 178
3517615 178
3517851 178
3511971 50
3517584 371
3511978 227
3517842 150
3517843 227
3517844 178
3517847 100
3517848 227

$3, 182
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"Respondent shall pay the above civil penalties within 30 days
the date of this Order."

W I 1iam Fauver
Adm ni strative Law Judge
Footnotes start here: -

1. Section 3(j) of the 1969 M ne Act, unchanged by the
Federal M ne Safety and Health Act of 1977; enphasis added.

2. Section 104(d)(1) limts S&S violations to conditions
that "do not cause i nm nent danger . . . . "

of



