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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, Cl VIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. CENT 90-146-M
PETI TI ONER A. C. No. 41-02976-05526-A
V. Hel otes M ne

CARRCLL FRANK BLUEMEL, EMPLOYED
BY SOUTH TEXAS AGGREGATES,
I NCORPORATED,
RESPONDENT

DECI SI ON

Appearances: J. Philip Smth, Esq., Arlington,
VA, for Petitioner;
M. Carl Strating, San Antonio, TX,
for Respondent.

Bef ore: Judge Fauver

This is a petition for a civil penalty under 0O 110(c) of the
Federal M ne Safety and Health Act of 1977, 30 U.S.C. 0O 801 et
seq., charging Carroll Frank Bluenel, as an agent of a corporate
m ne operator, wi th knowi ngly authorizing, ordering or carrying
out a violation by the m ne operator.1

Havi ng consi dered the hearing evidence and the record as a
whole, | find that a preponderance of the substantial, reliable,
and probative evidence establishes the foll ow ng Findings of Fact
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and further findings in the Discussion bel ow

FI NDI NGS OF FACT

1. South Texas Aggregates, Inc., a corporation, operates an
open pit mne, known as Helotes M ne, where it produces |inmestone
for use and sales substantially affecting interstate commerce.
December, 1988, Fire

2. On Decenber 14, 1988, Gary Tucker drove a 275 B M chi gan
front |oader to the South Pit to | oad haul age trucks. On one
| oad, as he started to hoist the bucket, he noticed a bright glow
reflecting in his windshield and heard a swooshi ng sound. He
turned and saw flames erupting fromthe engi ne conpartnment. He
opened the | eft door of the operator's conpartnent, but flanmes
i medi ately envel oped the doorway. He shut the door and tried the
right door. There were flanes on the right side, too, but he
pushed the door open and started to exit. As he was trying to get
out, the door swung back and struck him but he grabbed the
handrail, pushed hinself out and jumped about 7 1/2 feet to the
rocky floor of the quarry. He broke both ankles, and |ay near the
flam ng vehicle, unable to escape farther. Soneone saw his
predi canent, and hel ped himget away fromthe fire and a possible
fuel tank expl osion.

3. The fire damge was so extensive that the MSHA acci dent
i nvestigators could not determine the precise cause of the fire,
"except that there was an unpl anned rel ease of hydraulic oil in
the engi ne conpartnent due to damaged and | eaki ng hydraulic
lines" (Exhibit G8).

4. On Decenber 20, 1988, MSHA issued Citation No. 3278307,
chargi ng South Texas Aggregates, Inc., with a violation of 30
C.F.R 0 56.14100(c),2 as foll ows:

Excessive hydraulic [sic] |eaks due to chaffing [sic]
hi gh pressure, (2500 psi) lines in the engine
conpartnent of the 275B M chigan front | oader and the
subsequent rupture of one of these |ines caused the
unit to explode in
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fl ames on Decenber 14th, 1988. Flames rapidly engul fed the
operator's cab due in part to nissing protective panels. The
operator junped 7 1/2 feed to escape the flames breaking both
ankl es. The hydraulic [sic] | eaks had been reported repeatedly on
preshift inspection reports. This is an unwarrantable failure.

5. The citation was served on Respondent, Frank Bl uenel, as
m ne superintendent.

I nspection on January 5, 1989

6. MSHA | nspector Janes S. Smiser inspected the mne on
January 5, 1989, and found safety defects in a Hough 560
front-end | oader, which was operating in the pit. He issued O
104(d) (1) Order No. 3063887, charging a violation of 30 CF. R O
56. 1400(c). The order, as nodified, alleges the follow ng
condi tion:

Def ects on the Hough 560 front end | oader were not
corrected prior to continued operation which were
hazardous to persons. The equi pment was taken out of
service for repairs to be conpleted but put back into
service prior to conpletion. Defects are: Leaks in
Hydraul ic system |eaks in bucket cylinder-right side,
| eak in steering cylinder, hydraulic tank |eaking, oi
filter |eaking, fuel system | eak, brake fluid storage
tank both left and right rear wheel cylinders | eaking,
i nspection plates missing, both left and right hoi st
cylinder pressure hoses rubbed threw [sic] to inside
nmetal covering, fuel/stop |inkage disabled which

requi red operator to dismount | oader, walk to opposite
si de of machine and manually cut off engine.

7. Shortly after the fire on Decenber 14, 1988, Respondent
Bl uenel had taken the Hough 560 out of service to have extensive
repairs made, including the brakes, back-up alarm fuel-Ilinkage
st oppi ng mechani sm and hydraulic lines.

8. As of January 5, 1989, sone of the repairs had been nade,
but repair work was far fromconplete. On that date, pit foreman
Billy Tucker told Respondent Bluenel that the "shovel" operating
in the pit had broken down, and asked for perm ssion to use the
Hough 560 | oader while the shovel was being repaired. Bl uenel
asked Tucker whether the brakes and back-up al arm had been
repaired, and Tucker said, "Yes." Bluenel authorized himto use
the Hough | oader. At that time, the |oader was still in the
repair shop, and Bluenel knew or had reason to know that the
fuel -1inkage stopping



~1638
mechani sm was not working and the nmachi ne had a nunber of
hydraulic | eaks.

9. Before he authorized Tucker to use the Hough 560 | oader
Bl uenel did not ask the mechanic or anyone else to troubl eshoot
the machine to be sure that necessary repairs had been nade on
the fuel -1inkage stopping mechani smand the hydraulic system

10. Citation No. 3278307 and Order No. 3063887 were the
bases of O 110(c) charges against corporate officers in Secretary
of Labor v. Strating and Col eman, 13 FMSHRC 425, 430(1991). Judge
Mel i ck dism ssed the charges for insufficient proof.

DI SCUSSI ON W TH FURTHER FI NDI NGS

The Conmi ssion has defined the term"knowingly," as used in
0 110(c) of the Act, as follows

"Knowi ngly", as used in the Act, does not have any
meani ng of bad faith or evil purpose or crimna

intent. Its nmeaning is rather that used in contract

Il aw, where it means knowi ng or having reason to know. A
person has reason to know when he has such information
as would | ead a person exercising reasonable care to
acqui re know edge of the fact in question or to infer
its existence. . . . W believe this interpretation is
consistent with both the statutory |anguage and the
remedi al intent of the Coal Act. If a person in a
position to protect enployee safety and health fails to
act on the basis of information that gives him

know edge or reason to know of the existence of a
violative condition, he has acted knowingly and in a
manner contrary to the renmedi al nature of the statute.

[ Kenny Ri chardson v. Secretary of Labor, 3 FMSHRC 8, 16
(1981), 689 F.2d 632 (6th Cir. 1982), cert. denied, 461
U S 928 (1983).]

Inspector Snmiser testified that he alleged oil "leaks" in
Order No. 3063887, rather than hazardous "accumul ati ons,"” because
he observed fresh pools of oil in |ocations where oil would not

be expected unless there was a leak. On this basis, he testified
that the oil he observed on the bucket cylinder, the steering
cylinder, the oil filter, and the rear wheel cylinders was due to
| eaks and not to possible spillage in filling tanks. He

acknow edged that the oil he observed on the hydraulic oil tank
and the petroleum fluid he observed on the brake fluid storage
tank may have been due to spillage in filling the tanks. He
observed diesel fuel dripping fromthe rear of the equi pment, but
acknow edged that, since a source of a fuel |eak could not be
found after issuance of his
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order, the dripping fuel may have been due to normal overflow
after filling the fuel tank.

G| |eaks presented two nmain hazards. First, they indicated
a risk of leaks that could turn into sprays of misting oil which
could be ignited into a fire. Secondly, they created
accurul ations sufficient to propagate a fire or noxi ous snoke.
Substantial accunul ati ons of petroleumfluids, e. g., lubrication
oil, hydraulic oil, brake fluid and transm ssion fluid,
sufficient to propagate a fire or noxious snoke are hazardous
conditions within the meaning of O 56.14100(c).

I credit the inspector's testinony, and find that there were
a nunber of hazardous hydraulic | eaks that required repair before
the machi ne coul d be operated under 0O 56.14100(c).

The defect in the fuel-linkage stopping nmechanismwas itself
a safety hazard that required repair before the machi ne coul d be
operated under [0 56.14100(c). This device, known as a "kil
switch,” is in the operator's conmpartnent and is used to stop the
engine in an energency. This could save the operator's life or
prevent crippling burns or injury fromfire or snoke inhal ation
For exanple, if a hydraulic line ruptured, and ignited into fire,
unl ess the "kill switch" was used, the engine would keep punping
hydraulic oil to feed the fire, and the external fan would keep
bl owi ng across the engine, to intensify the fire into a likely
inferno threatening the operator's life, including the
possibility of a fuel tank explosion. Bluenel knew that the "Kkil
switch" was defective when he authorized Tucker to use the Hough
| oader.

I find that Respondent know ngly authorized the violation of
0 56.14100(c) alleged in Order No. 3063887

The violation was due to aggravated conduct beyond ordinary
negl i gence because Bl uenel had been put on notice of the danger
of hydraulic | eaks and the inportance of an operable "Kkil
switch." It was therefore an unwarrantable violation. The
viol ation presented a "significant and substantial” risk of
igniting or propagating a hydraulic oil fire with serious injury
to the equi pnment operator. It was therefore an S&S viol ation
within the meaning of 0O 104(d)(1) of the Act.

Considering the civil penalty assessnents previously
assessed agai nst the corporation ($700) and the pit foreman,
Billy Tucker ($400), for their part in the violation alleged in
Order No. 3063887, and the criteria for a civil penalty in O
110(i) of the Act, | find that a civil penalty of $500 is
appropriate for the violation found in this case.
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CONCLUSI ONS OF LAW

1. The judge has jurisdiction in this proceeding.

2. Respondent, Carroll Frank Bluenel, know ngly authorized
the violation of 30 CF.R 0O 56.14100(c) alleged in Order No.
3063887.

ORDER

Respondent, Carroll Frank Bluenel, shall pay to the
Secretary of Labor a civil penalty of $500 within 30 days of the
date of this decision.

W I liam Fauver
Adm ni strative Law Judge
FOOTNOTES START HERE

1. Section 110(c) of the Act provides:

Whenever a corporate operator violates a mandatory
health or safety standard or knowingly violates or fails or
refuses to conply with any order issued under this Act or any
order incorporated in a final decision issued under this Act,
except an order incorporated in a decision issued under
subsection (a) or section 105(c), any director, officer, or agent
of such corporation who knowi ngly authorized, ordered, or carried
out such violation, failure, or refusal shall be subject to the
same civil penalties, fines, and inprisonnent that may be inmposed
upon a person under subsections (a) and (d).

2. Section 56.14100(c) provides:

When defects make continued operation hazardous to
persons, the defective itens including self-propelled nobile
equi pnrent shall be taken out of service and placed in a
desi gnated area posted for that purpose, or a tag or other
effective method of marking the defective itens shall be used to
prohi bit further use until the defects are corrected.



