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O fice of Adm nistrative Law Judges

W LLIE WLLIAMS, JR, DI SCRI M NATI ON PROCEEDI NG
COVPLAI NANT
Docket No. SE 91-95-D
V.
BARB CD 88-32
JI M WALTER RESOURCES, | NC.
RESPONDENT

ORDER OF DI SM SSAL
Bef ore: Judge Koutras
Statement of the Case

Thi s proceedi ng concerns a conplaint of discrimnation filed
by the conplainant (Wllie WIllianms, Jr.), against the respondent
(JWR) pursuant to section 105(c) of the Federal M ne Safety and
Heal th Act of 1977. By letter dated January 25, 1991, and
received by the Commi ssion on January 29, 1991, M. WIIlians
stated as fol |l ows:

| recently received a deternmination letter fromthe

M ne Safety and Health Adm nistration (MSHA) concerning
a discrimnation conplaint that | filed. MSHA has
determ ned that no violation occurred and reference is
made to the time delay in this case. At the time | was

contacted by the MSHA Special Investigator, | was
hospitalized with a stress related condition which was
caused by my enploynent. | was never interviewed by the

speci al investigator and to nmy know edge ny conpl ai nt
was never investigated. To the best of my recollection
my conplaint was filed in early 1988. | do not recal
receiving a reply from MSHA in 1988

| had previously filed a nunmber of conplaints with MHA
i nvol ving ny former enployer Jim Walter Resources,

I ncorporated. | was discharged from enpl oynment numerous
ti mes because of my reporting unsafe conditions at the
mne. | was injured while enployed with JimWlter

Resources and | continue to suffer fromthat injury. |
am requesting that you consider these conditions that |
have raised and allow nmy case to be heard under the
private provision of the law or if necessary an

i nvestigation be initiated to collect the necessary
facts. If you desire that | provide nedica
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evi dence to substantiate my condition, | can provide that
evi dence.

In an undated letter addressed to the Conmi ssion's Chief
Judge Paul Merlin, and received on May 22, 1991, M. WIIlians
stated as follows: "I feel that the conpany viol ated severa
rul es under our contract and that they breached the contract in
several ways".

A copy of an MSHA conplaint formfiled by M. WIllians with
MSHA's District 7 Field, Hueytown, Al abama, on May 10, 1988,
reflects that he was enpl oyed by the respondent as a | ongwal
hel per at a salary of $14.41 an hour. The information on the form
further reflects the date of the alleged "discrimnatory action”
as Cctober 9, 1987, and the "persons responsi bl e" as Personne
Director Steve Dickerson and Longwal |l Coordi nator Trent Trachor

In a handwitten statenment signed by M. WIlianms on My 10,
1988, and attached to the conplaint form he stated that he was
di scharged fromhis job, and that "they discharged ne because of
the legal action that | have filed against the conpany and the
union. | also feel that the company and uni on got together and
arranged ny di scharge”

A copy of a June 30, 1988, letter addressed to M. WIIlians
from MSHA' s Chief, O fice of Technical Conpliance and
I nvestigation, Arlington, Virginia, informed M. WIIlianms that
after a review of the information gathered during the
i nvestigation of his conplaint, MSHA made a determ nation that
JWR did not violate section 105(c) of the Act. The letter further
advised M. WIlliams of his right to file a conplaint on his own
behal f with the Comm ssion within 30 days. M. WIllians did not
pursue his conplaint further until January 25, 1991, when he
filed his instant conplaint with the Conm ssion.

JUWR filed an answer to the conpl aint denying any
discrimnation, and as part of its answer moved for a disnissa
of the conplaint on the follow ng grounds:

1. The Conpl ai nt should be dismssed for failure to
state a clai mupon which relief may be granted under
Section 105(c) of the Mne Safety and Health Act.

2. The conplaint is barred by the statute of
limtations and by | aches.

3. The conpl ai nant has failed to exhaust contractua
renedi es.
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4. The conplainant's clainms are preenpted under O 301 of the
Nat i onal Labor Rel ations Act.

5. The conpl aint should be dismssed inits entirety
because it is frivol ous and designed to harass the
respondent .

6. The conpl ai nant has filed several other conplaints
under 0O 105(c) and all such clains have been disni ssed
in favor of the respondent.

In further support of its nmotion, JWR points out that the
al |l eged act of discrimnation appears to be a di scharge which
all egedly occurred on October 9, 1987, nearly four years ago, and
that if the conplainant had tinely filed his conplaint JWR woul d
have been in a nuch better position to investigate and defend
agai nst the allegations nade in the conplaint. However, as a
result of the untinmely filing, JWR believes it has been
prejudi ced, and as an exanple, it cites the fact that Steve
Di ckerson, the personnel director who is nanmed in the conpl aint,
and who was responsi ble for enforcing conmpany procedures, is no
| onger enpl oyed by JWR.

Di scussi on

It would appear that M. WIllians wote to the Secretary of
Labor in July and Septenber 1990, concerning his conplaints
against JWR. As a result of his letters, MSHA reviewed its files
and conducted a personal interviewwth M. WIllianms at his hone
in Cctober, 1990. Subsequently, by letter dated Decenber 24,
1990, the Labor Departnent's Assistant Secretary for Mne Safety
and Health, WlliamJ. Tattersall, advised M. WIIlianms that
based on MSHA's review of the matter, "the issues you have raised
appear to be the same as those identified in the conplaints you
previously filed with MSHA under the mner discrimnation
provi sions of the Federal M ne Safety and Health Act of 1977".
Wth regard to the disposition of his prior conplaints, M.
Tattersall advised M. WIlianms as foll ows:

Each of those conplaints have previously been acted
upon by MSHA. The last conplaint, filed in May 1988,
concerned your discharge fromJimWalter Resources. By
| etter dated June 30, 1988, MSHA responded advi sing you
that your conplaint had been investigated to the extent
possi bl e and that there was no violation of the Mne
Act's discrimnation provisions. Throughout the

i nvestigation, we found no facts to support a clai m of
di scrimnation under the Mne Act. During our nost
recent contacts with you, no additional information was
provi ded. Accordingly, our previous finding of no

di scrim nation remai ns unchanged.
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As you know, you have the right as a conplainant to file a
conpl aint on your own behalf with the Federal M ne Safety and
Heal t h Revi ew Commi ssi on (Conmi ssion). However, as you were
advised in our letter of June 30, 1988, this right nust be
exercised within 30 days of notification that MSHA has found no
act of discrimnation. While this filing period has clearly
passed, you advised us in our neeting with you in October that
you were either hospitalized or nmedically incapacitated, or your
medi cal condition may have di m ni shed your capability to fully
participate in the exercise of your rights.

If you believe that there is sufficient nedica

evi dence to support your incapacity at that time, you

m ght consider presenting this evidence and any ot her

evi dence of extenuating circunmstances directly to the

Commi ssi on, requesting that your conplaint be accepted
by them under Section 105(c)(3).

As a result of the Tattersall letter, M. WIIlians
apparently obtained copies of his prior May 10, 1988, MSHA
conpl aint, and MSHA's June 30, 1988, adverse determ nation letter
t hrough a Freedom of Information Act request made to MSHA' s
Arlington, Virginia office, and his Comm ssion conpl ai nt of
January 25, 1991, followed. In his conplaint, M. WIIlians
asserted that he did not recall receiving MSHA's June 30, 1988,
deternmination letter, which states in part that his conplaint was
investigated "to the extent possible" w thout his cooperation
M. WIlians further asserted that "at the time | was contacted
by the special investigator, | was hospitalized with a stress
rel ated condition which was caused by ny enploynent. | was never
interviewed by the special investigator and to nmy know edge ny
conpl ai nt was never investigated"

In viewof M. WIIlians' assertions that he had no know edge
of the disposition of his May 10, 1988, conplaint, | issued an
Order to Show Cause on August 8, 1991, affording the parties an
opportunity to submt information explaining the circunstances of
that complaint, the tineliness of M. WIlIliams' appeal to the
Conmi ssi on, and any docunentati on concerning any prior
conplaints. Based on the information filed by the parties in
response to ny order, it would appear that M. Wllians filed the
foll owing prior conplaints:

Case No. BARB-CD-82-11

Thi s case concerned a conplaint by M. WIllians that his
foreman, mne foreman, and others "have threatened nme in a way
that | feel they will try and knock me off". M. WIIlianms stated
that he was a belt repairman, and he all eged that he conpl ai ned
about the tying up of large cables with small w re, and working
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under unguarded belts. He further alleged that "since this tine |
have been fired out of the mine", and that m ne management tried
to remove himfromhis job "because | conplain about too many

t hi ngs".

By |letter dated March 9, 1982, MSHA advised M. WIIlians
that after investigation of his conplaint and a review of the
i nformati on gathered during the investigation, MSHA determ ned
that a violation of section 105(c) of the Act did not occur. The
letter also advised M. WIllianms of his right to further pursue
this determination by filing a conplaint on his own behalf with
t he Conmi ssion within 30 days. There is no information that M.
Wllians filed any further conplaint with the Conm ssion.

Case No. BARB- CD-82-39

This case concerned a conplaint filed by M. WIllians with
MSHA on Septenber 8, 1982. M. WIlians had received a witten
repri mnd on Septenmber 2, 1982, for violating a company rule by
operating a track jeep at an unsafe rate of speed, and a copy of
an accident report reflects that an enpl oyee was injured when the
jeep collided with a manbus.

M. WIlians characterized his conplaint as a "section
105(Q " conplaint, and he alleged that he was repri manded because
he had previously filed another "section 105(g)" conpl ai nt
agai nst the driver of the manbus involved in the accident (the
driver was identified as a foreman). M. WIllians further alleged
t hat ot her union personnel had been involved in accidents with
management personnel, but only he was singled out for a
repri mand. He claimed disparate treatnent because only he and not
the manbus driver was reprinmnded, and he al so cl ai med that
management "would like to get back" at him because of his prior
"105(g)" conplaint, and that the union did not cone to his
def ense.

MSHA i nvestigated the conplaint, and by letter dated Apri
25, 1983, M. WIllians was advised of MSHA's determination that a
viol ation of section 105(c) had not occurred. The letter also
advised M. WIlliams of his right to appeal that determ nation by
filing a conplaint with the Comm ssion within 30 days. There is
no information that M. Willians filed any conplaint with the
Conmi ssi on.

Case No. BARB-CD- 84-34

Thi s case concerned a conplaint filed by M. WIllianms with
MSHA on July 9, 1984. M. WIllianms invoked his individual safety
grievance rights by filing the conpl ai nt agai nst the general m ne
foreman, his shift foreman, and two uni on co-workers who worked
on his shift. M. WIllians alleged that the two co-workers were
trying to injure himon the job by engaging in unsafe acts, and
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that one of them had cursed himand threatened to beat himup. He
further alleged that his request to be transferred to another
work area under a different foreman was denied, and that his
foreman had threatened to fire himif he conplained to the
"safety nmen". He also alleged that the two co-workers engaged in
horsepl ay, that they conspired to have himnoved to another job
and ot herwi se threatened and harassed hi m wi thout intervention by
the foreman. M. WIllianms stated that he did not feel that he
could continue to work under these conditions and he requested to
be paid for all lost time while he was off work

On July 25, 1984, M. Wllianms filed a regular union
gri evance "demandi ng that managenent meke every effort to work nme
in my classification that | bidded on". The grievance was settled
by the union and nanagenent after nmanagenent agreed "to work the
grievant in his bid classification to the extent that it is
practicable to do so".

On August 6, 1984, M. WIIliams anended his July 9, 1984,
MSHA conpl ai nt and he all eged that after working four years on
the sane job, managenent disqualified himfromthe job, cut his
pay fromClass 4 to Class 1, and placed himin jobs which were
unsaf e and hazardous. He clainmed that his union contractua
rights were viol ated.

In a letter dated August 30, 1984, from JWR to MSHA's
speci al investigator, JWR supplied the investigator with a
doctor's statement of August 8, 1984, reflecting that M.
Wl lians was hospitalized under the care of Birm ngham
Psychiatry, P.A., on August 7, 1984. JWR also supplied the
i nvestigator with copies of the July 25, 1984, grievance
reflecting a settlenent of the dispute.

In a letter dated Septenber 11, 1984, from JWR to MSHA's
speci al investigator, JWR informed the special investigator that
M. WIIlianms was having problens working with other union
coworkers on the belt crew and that on July 5, 1984, after
further arguments with his crew, and at his request, M. WIIians
was reassigned. However, he was absent from work about two weeks
for medical reasons, and during this tinme, managenent deci ded
that it would be best to separate M. Wlliams fromthe belt crew
wi th whom he was havi ng troubl e.

JWR further stated to the investigator that upon M.
Willians' return to work after his hospitalization he infornmed
his foreman that he did not want to be reassigned and filed the
grievance stating his desire to work in the classification he bid
on, which was belt repairman. JWR pointed out that pursuant to
the grievance settlenent, M. WIlianms was reassigned to the belt
repai rman position, and although he suffered a | oss of pay
amounting to $15.90, for three shifts, that issue was also
settled through the grievance procedure.



~1671

JWR denied that M. WIIlianms was ever assigned to any jobs that
were unsafe, and it pointed out that M. WIIlianms was aware of
the fact that he had a contractual right to renove hinself from
any condition he believed to be unsafe, but did not do so.
Finally, JWR pointed out that M. WIIlians believed that the
conpany had vi ol ated his uni on-managenent contractual rights.
Citing Lane v. Eastern Associated Coal Corporation, 2 MSHC 1082
(1980), and Harry P. Glpin v. Bethlehem M nes Corporation, 6
FMSHRC 47 (January 1984), JWR took the position that such
contractual matters are not within the jurisdiction of the
Conmi ssi on.

MSHA i nvestigated the conplaint, and by |etter dated Cctober
10, 1984, M. WIllianms was advised of MSHA's determ nation that a
vi ol ation of section 105(c) had not occurred. The letter also
advised M. WIllians of his right to appeal that determ nation by
filing a conplaint with the Comm ssion within 30 days. There is
no information that M. Willians filed any conplaint with the
Comi ssi on.

Case NO. BARB- CD- 86-38

This case concerned a conplaint filed by M. WIllians with
MSHA on April 17, 1986. M. WIllians alleged that coal was being
cut with the nmethane nonitor showing 1.7 and 1.8 percent nethane,
that he conpl ai ned about this to the | ongwall coordinator, and
that he withdrew hinself fromthe mne on several occasions. He
al so alleged that his foreman tried to injure himby activating a
| ongwal | shearer valve while he (WIlians) was near the pan |ine.

A copy of a disciplinary action dated April 16, 1986,
supplied by JWR, reflects that M. WIlians was suspended for
five days with intent to discharge, for the foll owi ng reason:
"Violation of work rule #1 and work rul e #7, cursing,
intimdating and i nsubordi nate conduct toward his supervisor in
front of entire crew and failure to obey a direct order".

In a letter dated May 28, 1986, to MSHA's speci al
i nvestigator, JWR disputed M. WIlliams' allegations, and after
i nvestigation, MSHA advised M. WIlliams by letter dated June 12,
1986, that the information received during its investigation did
not establish a violation of section 105(c) of the Act. The
letter also advised M. WIllians of his right to appeal this
determination by filing a conplaint with the Conm ssion within
thirty days. There is no information that M. Wllians filed any
further conpl aint.

NLRB Conpl ai nt
In addition to the aforenenti oned MSHA conpl ai nts, M.

Wllians filed a conplaint on July 3, 1986, with the Nati onal
Labor Rel ations Board agai nst the United M ne Workers of Anmerica,
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and the basis for his charge is stated as follows in the
conpl ai nt form which he signed:

On or about April 17, 1986, the above-named | abor
organi zation through its officers, agents and
representatives failed to properly process Wllie
Wl lians grievance because of his race and interna
uni on political activities.

The nedical information supplied by M. WIllians reflects
the foll ow ng:

1. A statenent of August 8, 1984, addressed to JWR by
Doctor James M Lee, Birnmi ngham Psychiatry, P.A

Bi rm ngham Al abama, confirmng that M. WIIliams was
admtted to Baptist Medical Center, Birm ngham

Al abama, on August 7, 1984, and that he was currently
hospitalized.

2. A Physical and History Report prepared by Doctor Lee
on August 7, 1984, in which Dr. Lee recorded his
"impression"” of M. WIlians' condition as "Adjustnent
reaction with depression and anxiety. Chronic | ow back
syndrone". The doctor noted that M. WIIlians would
undergo physical and psychiatric evaluation, and that
appropriate medicati on woul d be prescribed. The report
reflects that M. WIllianms reported that he strained
his back in August, 1983, was seen at a hospita
enmergency room and that he has taken medication in the
past for his back conplaints.

3. A consultation report prepared by Dr. Sue Trant,
PHD, on August 20, 1984, in which the follow ng

di agnostic inpressions are recorded: "1. Adjustnent
di sorder with m xed enotional features including
anxi ety, depression, anger and hypersensitivity. 2.
Personal ity disorder with dependent and passive
aggressive features".

4. A consultation report prepared by Dr. Trant on June
21, 1987, in which the follow ng diagnhostic inpressions
are recorded: "1. Rule out mmjor depression. 2. Rule
out nelancholia with significant anxiety. Psychol ogica
factors affecting physical condition. 4. M xed

personal ity disorder".
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5. A July 1, 1987, statenent addressed to Dr. Lee by the
respondent's insurance benefits clains department (Aetna Life and
Casualty) certifying M. WIllianms for adm ssion to the Birm ngham
Bapti st Medical Center.

6. A Septenmber 14, 1987, statenent addressed to JWR by
Dr. Tyree J. Barefield-Pendl eton, Bessener, Al abam,
stating that M. WIIlianms was under the doctor's care
for | ow back pain and was unable to report for work

because of his illness. The doctor stated that M.
WIlliam "has been disabled since 5/14/87, and he is
still disabled".

7. A Novenber 15, 1989, statenent addressed to the
United M ne Workers of America by Dr. Lee stating that
M. WIIlianms has been a patient under his care

begi nni ng August 7, 1984, and that he was | ast seen in
the doctor's office on Novenber 15, 1989. The statenent
reflects the doctor's opinion that M. Wllianms is

di sabl ed and unable to be gainfully enployed, and that
"an integral part of his health problems stemfromhis
job conflicts". The statenent also reflects that M.
Wl lians was drawi ng social security disability
benefits since 1987.

8. An Cctober 15, 1987, letter fromDr. Lee to an
attorney summarizing M. WIlianms' hospitalization and
treatment. Wth respect to his 1987 hospitalization

Dr. Lee states that M. WIlians was hospitalized from
June 15, 1987 through June 30, 1987. Dr. Lee noted
several followup office visits, and the summary

i ncludes a statenent by Dr. Lee that M. WIlians
"reported that he was feeling extrenely frustrated in
his attenpts to deal with his conpany concerning his
benefits".

Fi ndi ngs and Concl usi ons
M. WIliams' Prior 1982-1986 Conpl aints.

After careful review of all of the information submtted by
the parties, | find no reasonable basis for revisiting any of the
prior 1982 through 1986 conplaints filed by M. WIllians with
MSHA. It seens clear to me fromthe information provided that
MSHA i nvesti gated each of those conpl aints and concl uded that JWR
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had not violated section 105(c) of the Act. Further, the

i nformati on submtted by the parties, including M. WIIians,

i ncl udes copies of MSHA's determination letters advising M.
WIlliams of the results of its investigations and inform ng him
of his right to file further conplaints with the Comrission if he
so desired. There is no evidence that M. Wlliams filed any such
conpl aints, and he does not claimthat his conplaints were not

i nvestigated or that he was not advised of MSHA's di spositions of
those conplaints. | take note of the fact that in his statenment
filed Septenmber 12, 1991, in response to ny show cause order, at
page 5, M. WIIliams acknow edges that in each instance where he
all eged he was term nated prior to July 1987, he was restored to
duty through the grievance procedure. Under the circunstances, |
conclude and find that M. WIllianms' attenpts to reassert these
prior conplaints and incorporate them by reference with his nost
recently filed conplaint with the Conmi ssion are clearly untinely
and they are rejected.

M. WIlianms has submitted a copy of a Novermber 15, 1990,
i nternal MSHA menor andum aut hored by MSHA headquarter specia
i nvestigator W/l bert B. Forbes, the investigator who personally
contacted and interviewed M. WIlliams in response to his July
and Septenmber 1990, letters to the Secretary of Labor. M. Forbes
is critical of the "lack of thoroughness" with respect to MSHA's
field investigations of some of M. WIlianms prior conplaints,
but he concludes that "due to the passage of time little if
anyt hing can be done". | conclude and find that the persona
opi nions of M. Forbes with respect to MSHA s prior
i nvestigations provide no basis for allow ng these prior
conplaints to be reasserted in the instant proceeding, and any
suggestion to the contrary by M. WIllianms is rejected.

M. WIlianms' Present Conpl aint

In his present Comnmi ssion conplaint, M. WIIlians seeks an
opportunity to pursue his discharge of COctober 9, 1987, by JWR
As noted earlier, at the tinme he filed his conplaint with MSHA
he cl ai med that he had been di scharged "because of the |ega
action that | have filed against the conpany and union. | also
feel that the conmpany and uni on get together and arranged ny
di scharge". He named conpany personnel director Steve Di ckenson
and |l ongwal | coordi nator Trent Trachor as the conpany officials
responsi ble for this discharge. As part of his Comr ssion
conplaint, M. WIllians stated as follows: "I feel that the
conmpany viol ated several rules under our contract and that they
breached the contract in several ways".

| take note of the fact that in his prior MSHA conplaint, as
wel |l as the instant Comm ssion conplaint, M. WIilans never
al l eged that his discharge was in any way connected with any
safety conplaints or protected activity on his part. In view of
the untinely filing of the conplaint with the Comr ssion (three
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years after it was filed with MSHA, and four years after the

di scharge), and the absence of any allegation that the di scharge
was safety related, JWR noved for a summary dism ssal of the
conpl ai nt .

In addressing the question of the tinmeliness of his
conplaint, M. WIIlians seeks to excuse his untinely filing by
asserting that he was hospitalized with a stress condition in
1987, when he was contacted by MSHA's special investigator, that
he was never interviewed by the investigator, and that he could
not recall ever receiving a copy of MSHA's determi nation letter
advising himof the results of the investigation of his
conplaint. In fairness to M. WIliams, he was afforded an
opportunity to docunment these clains, and in response to ny
orders both he and the respondent have submitted information
relative to his condition at the tinme of his conplaint, as wel
as an assortnent of additional matters.

Wth regard to any protected safety rights, M. WIIians,
t hrough his counsel, suggests that his discharge during a
ong-termdisability "mght be a pretext and a shani. In
addition, M. WIllians takes issue with MSHA s investigation of
his conplaint, and the manner in which his union represented him
during an arbitration related to his discharge. M. WIlIlians
all eges that the union failed to reschedule his arbitration
heari ng despite being told that he was nedically disabl ed. He
al so alleges that he was unable to appear at the Arbitration
heari ng.

Wth regard to his discharge, based on the information
supplied by M. Wllianms, it would appear that the October 9,
1987, date of termination is in fat the day that the arbitrator
who presided over his discharge grievance decided the grievance
in JWR's favor. The information supplied by M. WIllians reflects
that JWR sent hima letter on August 28, 1987, suspending him
with intent to discharge for a violation of the | abor-nanagenent
contract of 1984 and a conpany work rule relating to
unsati sfactory work attendance. The arbitration decision reflects
that the proposed di scharge proceeded to the 24-48 hour neeting
stage, and then went to arbitration by the union. Contrary to M.
WIllians' assertion that the union failed to reschedul e the
arbitration hearing, the arbitration decision, on its face,
reflects that the hearing was originally set for Septenber 14,
1987, and although M. WIllianms did not appear at that tine, the
uni on asked for a continuance, and it was granted over the
obj ection of JWR The hearing was reschedul ed and held on Cctober
1, 1987, and the grievance decision reflects that M. WIIlians
appeared and participated in the hearing.

I have reviewed the arbitration decision sustaining M.
W lians' discharge, and nowhere is there any nention of any
safety conplaints or protected activity by M. WIlianms as the



~1676

reason for the discharge. The sole issue in that case was whet her
or not the work absences which prompted JWR to suspend and

di scharge M. WIllians were justified because of his asserted
work-related illnesses and injuries. | take note of the fact that
the arbitrator was the same individual who had previously ordered
M. WIlianms reinstated after a previous discharge in October,
1986, for absenteeism In that previous proceeding, although M.
Wllians was reinstated, the arbitrator observed that M.
WIllians "appears to be a chronic absentee".

Wth regard to MSHA' s investigation of his conplaint, M.
Wllians states that he did not nmeet with MSHA' s specia
i nvestigator Dennis Ryan because "he was sinply unable to do so"
In an undated affidavit, M. WIIlianms suggests that he never net
with M. Ryan because he was under a doctor's care and was
dysfunctional as the result of treatnment for depression. However,
the aforenmenti oned Forbes Menorandumreflects that during a
personal interviewwith M. Forbes, M. WIIlians acknow edged
that he was contacted by M. Ryan, but refused to speak with him
because he was not sure of his identity and whether or not M.
Ryan woul d be fair in the conduct of his investigation. M. Ryan
confirmed to M. Forbes that M. WIllians refused to talk to him
This information is corroborated by a July 8, 1990, menorandum by
M. Ryan, a copy of which was supplied by M. WIlianms, in which
M. Ryan confirns that M. WIlians would not nmeet with him and
that he provided no witnesses or information concerning his
conpl ai nt .

| take further note of the fact that in the Cctober, 1987,
gri evance proceeding, the arbitrator expressed sone credibility
reservations with respect to sone of the nedical evidence
submtted by M. Wllianms in defense of his absences from work,
and noted that M. WIllians stated that he "had no intention of
ever returning to work and that he had filed for tota
disability". Wth regard to the initial continuation of the
gri evance hearing, the arbitrator observed that M. WIIliams was
gi ven the benefit of the doubt when the continuance was granted.
The arbitrator also made reference to the fact that while he was
attenpting to obtain doctor's excuses to justify a continuance,
M. WIlians was at the sanme tinme nmaking court appearances and
testifying on September 8, and 16, 1987, in connection with
certain workers' conpensation clains he had filed agai nst JWR
The arbitrator observed that "it seenms clear that M. WIIlians
was able to attend to all his business except to appear” at the
initial grievance hearing.

After careful review of all of the information subnmtted by
M. WIliams, | am not convinced that his treatnment and
hospitalization for stress and his chronic back ailnments mtigate
or excuse his failure to tinely pursue his conplaint further
before this Commi ssion. M. WIIlians makes no claimthat he was
i gnorant of his rights and renedi es under the Mne Act. His
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claimis that he was being treated for stress and coul d not

recall receiving MSHA's determ nation |etter which included

i nformati on concerning his right to file a further conplaint with
t he Conmi ssion. However, given the nunber of conplaints and
grievances M. WIlliams has filed over the years, | cannot

concl ude that he was unaware of his rights and renedi es. |ndeed,
M. WIIlianms nmakes no claimthat he never received any of the
pri or MSHA adverse determ nation letters in which he was
specifically infornmed of his right to file further conplaints on
his own behalf with the Comri ssion within 30 days if he disagreed
with MSHA's determnination

In David Hollis v. Consolidation Coal Conpany, 6 FMSHRC 21
(January 9, 1984), aff'd nem, 750 F.2d 1093 (D.C. Cir. 1984)
(table), the Conmission affirmed a dism ssal of a mner's
discrimnation conplaint filed six nmonths after his alleged
di scrimnatory discharge. In that case, the Conmm ssion stated
that "Tardi ness questions must be resolved on a case-by-case
basis, taking into account the unique circunmstances of each
situation", 6 FMSHRC 24.

In Ernie L. Bruno v. Cyprus Plateau M ning Conpany, 10
FMSHRC 1649 (Novemnber 1988), Comm ssion Revi ew Deni ed January,
1989, aff'd, No. 89-9509 (10th Cir., June 5, 1989) (unpublished),
Commi ssi on Judge John Morris found that a conplaint filed nore
than four and one-half years after the alleged act of
di scrimnation was untinely. He concluded that the conpany
of ficials who investigated and made the term nati on decision no
| onger worked for the conpany, and that it was questionabl e
whet her these individuals woul d have a present recollection of
the events in question.

In Joseph W Herman v. | MCO Services, 4 FMSHRC 2135,
2138-2139, (Decenber 1982), the Conm ssion observed that the
pl acenent of linmitations on the tine-periods during which a
plaintiff may institute |egal proceedings is primarily designed
to assure fairness to the opposing party by:

. preventing surprises through the revival of
clainms that have been allowed to slumber until evidence
has been | ost, nenories have faded, and w tnesses have
di sappeared. The theory is that even if one has a just
claimit is unjust not to put the adversary on notice
to defend within the period of linmtation and that the
right to be free of stale clainms in tine conmes to
prevail over the right to prosecute them

M. WIIlians suggests that allowing himto proceed with his
conplaint would only result in mniml prejudice to the
respondent "because the business records still exist, and the
i ssues are narrow'. The respondent, however, points out that
personnel director Steve Dickerson, the individual responsible
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for enforcing the conmpany rules at the time of M. WIIians'

di scharge, is no |Ionger enployed by JWR Further, JWR maintains
that if the filing deadline had been net by M. WIlliams, it
woul d have been in a nuch better position to investigate and
def end agai nst the allegations nmade in the conplaint. JWR
believes that it would be prejudiced if it is nowrequired to
defend against an untinely claimbased upon a discharge which
occurred four years ago. | agree.

After careful exanmi nation of all of the available
i nformati on, and aside fromthe fact that the conplaint is
untimely, | believe that M. WIIlianms' conplaint against JWRis
the result of a longstanding contractual dispute connected with
his asserted job-related injuries, disability conmpensation, and
wor kers' conpensation clains. Under the circunstances, | reject
M. WIlians' attenpts to "bootstrap" these disputes into a
vi abl e discrimnation conplaint pursuant to section 105(c) of the
M ne Act. Accordingly, | conclude and find that the conpl ai nt
shoul d be di smi ssed.

ORDER

In view of the foregoing findings and concl usions, the
conplaint filed by M. Wllians IS DI SM SSED, and his clains for
relief pursuant to section 105(c) of the M ne Act ARE DEN ED.

Ceorge A. Koutras
Adm ni strative Law Judge



