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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, Cl VIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. KENT 89-186
PETI TI ONER A. C. No. 15-13428-03508
V. Lanham No. 1 M ne

LANHAM COAL COMPANY, | NC.
RESPONDENT

DECI SI ON ON REMAND
Bef ore: Judge Broderick

On Septenmber 3, 1991, the Review Comm ssion remanded this
case to me to "determ ne, through application of the reasonably
prudent person test, whether Lanham had fair notice that section
77.1710(g) required the use of safety belts or lines under the
circunstances of this case." 13 FMSHRC ___ . At ny request, both
parties filed briefs addressed to the issue. Neither wi shed to
submt further evidence.

Lanham was t he owner and operator of a surface coal nmine in
Davi ess County, Kentucky. It contracted with Caney Creek Trucking
Conmpany to haul coal fromthe mne to Lanhaml s coal dock. After
the coal was |oaded into the trucks, Caney's drivers covered the
load with a tarp in a parking lot on mne property. Safety belts
and lines were not provided or worn by the drivers while tarping
their trucks. On Decenmber 29, 1988, Charles Daugherty, the owner
of Caney and a truck driver, fell fromhis truck approximtely 10
feet to the ground while tarping his truck. He was not wearing a
safety belt or line. Daugherty was taken to the hospital and
subsequently died fromreasons not related to the fall. MSHA
issued a citation charging a violation of 30 CF. R 0O 77.1710(qQ).

Prior to the accident, neither Lanham nor the MSHA inspector
who issued the citation considered the cited standard applicable
to the tarping of trucks. The inspector had never previously
cited the practice, and had never observed safety belts or line
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used in such situations in nmore than 40 years of m ning

experi ence. MSHA had no standards or guidelines that covered the
practice, and Lanham had no specific notice that the practice
viol ated the standard.

30 CF.R 0O 77.1710 provides in part that surface coal mne
enpl oyees shall be required to wear "safety belts and |ines where
there is a danger of falling." The regulation is on its face
sinmple and straightforward. The facts in this case very clearly
show that there was a danger of falling: in fact a mner fell

In the Al abama By- Products case, 3 FMSHRC 2128 (1982), the
Commi ssi on consi dered the regulation requiring that machinery and
equi prent be maintained in safe operating condition. It concl uded
that a reasonably prudent person fam liar with the factua
ci rcunmst ances including facts peculiar to the mning industry
woul d recogni ze that the cited equipment was in an unsafe
condition. In United States Steel Corporation, 5 FMSHRC 3 (1983)
t he Comm ssion held that the reasonably prudent person standard
applies to the bermregulation: the issue is whether the
operator's berns or guards nmeasure up to the kind that a
reasonably prudent person woul d provide under the circunstances.
In Great Western Electric Conpany, 5 FMSHRC 840 (1983), the
Conmi ssion in considering the same regulation as in the instant
case, held that "the applicability of the standard [should be
determ ned] in terms of whether an informed, reasonably prudent
person woul d recogni ze a danger of falling warranting the wearing
of safety belts and lines." 5 FMSHRC 842. |In Novenber, 1990, the
Commi ssi on phrased the test as "whether a reasonably prudent
person famliar with the mning industry and the protective
pur poses of the standard woul d have recogni zed the specific
prohi bition of the standard." |deal Cenent Conpany, 12 FMSHRC
2409, 2410 (1990) [ Enphasis added].

The Great Western Electric Conpany test seened to be whet her
the reasonably prudent person would recogni ze that the factua
circunstances created the hazard which the regul ati on attenpted
to prevent. The ldeal Cenent test, as | read it, involved a
subtl e change: it is not whether the reasonably prudent person
woul d recogni ze that the facts create the hazard, for exanple
whet her such a person woul d recogni ze that tarping a truck by
clinmbing on the | oad of coal creates a danger of falling, but
whet her that person woul d recognize the specific prohibition of
the standard, that is, whether such a person would have
recogni zed that attaching a tarp to a truck without utilizing
safety belts and lines was prohibited by the regulation. The
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change in the test is evident fromthe ternms of the remand: | am
required to deternmine, through application of the reasonably
prudent person test, whether Lanham had fair notice that section
77.1710(g) required the use of safety belts or lines under the

ci rcunst ances of this case.

(Y

The | aw of Kentucky requires that a | oaded coal truck be
covered with a tarp before the truck is operated on State
hi ghways. In order to affix a tarp, the driver is required to
nmount the back of the |oaded truck, which is approximtely 8 feet
wi de, and unroll the tarp while wal ki ng backwards on the | oad of
coal. The load is normally uneven and higher in the center than
on the sides. In the instant case, it was about 10 feet fromthe
ground to the top of the | oad.

The tarping of trucks is, and has been for many years, a
daily occurrence in the coal industry. The MSHA inspectors who
testified in this case had never previously cited the practice
i nvol ved here. Neither had ever observed coal trucks provided
with belts or lines for persons putting on a tarp or renoving it
froma | oaded coal truck. The inspector who issued the citation
did not consider the cited practice a violation of the standard
before he issued the citation contested here. The evidence
establishes that the practice of using safety belts and lines
while tarping trucks is rarely or never followed in the coa
industry. It also establishes that prior to this case, the
practice was rarely or never cited by MSHA

I think it is clear that a reasonably prudent person would
recogni ze that the activity cited here is hazardous, i.e., it
creates a danger of falling. On the other hand, in view of the
evi dence concerning the practice in the industry and in MSHA' s
enforcenent history, it is equally clear that such a person would
not have recogni zed the specific requirenent of the standard,
i.e., that tarping a truck requires safety belts and lines.

\%

Fol | owi ng Conmi ssi on precedent in its nost recent decision
| deal Cenent Conpany, and the terns of the remand, | concl ude
that the evidence does not establish that Lanham viol ated 30
CF.R 077.1710(g) in failing to require safety belts and lines
for mners engaged in the tarping of |oaded coal trucks.
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ORDER

Based upon the above findings of fact and concl usi ons of
law, I T IS ORDERED:

1. Citation 3297324 is VACATED.
2. This civil penalty proceeding is DI SM SSED.

Janmes A. Broderick
Admi ni strative Law Judge



