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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, APPLI CATI ON FOR TEMPORARY
M NE SAFETY AND HEALTH REI NSTATEMENT
ADM NI STRATI ON ( MSHA) ,
ON BEHALF OF JOSEPH A. SM TH, Docket No. PENN 92-15-D
APPLI CANT

PI TT-CD 91-11
V.
Homer City M ne
HELEN M NI NG COVPANY
RESPONDENT

ORDER OF TEMPORARY REI NSTATEMENT

Appear ances: Gretchen M Lucken, Esq., Tana M Adde, Esq.
Ofice of the Solicitor, U S. Departnent of Labor
Arlington, Virginia, for the Secretary;
M chael Klutch, Esqg., Thomas A. Snock, Esgq.,
Polito & Snock, P.C., Pittsburgh, Pennsylvania,
for the Respondent.

Bef ore: Judge Maurer

On Cctober 7, 1991, the Secretary of Labor (Secretary) filed
an application for an order requiring Respondent Helen M ning
Conmpany (Helen) to reinstate Joseph A. Smith to the position
which he held imediately prior to his July 2, 1991, discharge,
or a simlar position at the sanme rate of pay, and with the sane
or equivalent duties assigned to him The application was
supported by an affidavit of Lawrence M Beeman, who is the
Chief, Ofice of Technical Conpliance and |Investigations, Coa
M ne Safety and Health, Mne Safety and Health Adm nistration
(MsHA) and by a copy of the original conplaint filed by Smth
wi th MSHA

On COctober 11, 1991, Helen filed a responsive pleading,
denying that the Secretary is entitled to the requested Order of
Tenporary Reinstatenment and denying that it violated the M ne Act
in discharging Smith. Hel en proposed to economically reinstate
Smith as of the date on which a tenporary reinstatenent hearing
woul d ot herwi se be held and until such time as a decision on the
merits of the discrimnation conplaint is subsequently rendered.
Al ternatively, Helen requested a hearing on the Secretary's
application.
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Smith, as is his right to do, rejected the offer of econonic
rei nstatenent. Therefore, the requested hearing was held pursuant
to notice on Cctober 31, 1991, in Indiana, Pennsylvani a.

The rel evant scope of this hearing, at this prelimnary
stage of the proceedings, is |limted to a determ nati on of
whet her the mner's conplaint is being frivolously brought. |
stated on the record at the hearing and will reiterate here that
| amnot at this tine deternmining the nerits of Smith's
di scrimnation conplaint, but only whether that conplaint is
frivolous, as that word is commnly used.

The Secretary has produced evidence to the effect that Smith
was Chai rman of the UMM Safety Comrmittee at the Honer City M ne
at the tinme of his discharge and was actively so engaged.
Furthernore, between June 18, 1991, and the first of July, he
filed three section 103(g) conplaints with MSHA. MSHA
i nvestigated those conplaints and as a direct result issued
several section 104(a) citations as well as a section 107(a)
| mmi nent Danger Order. M ne managenent was aware that it was
Smith who was filing the 103(g) conplaints according to the
i nspector who investigated them Additionally, Smth has filed
four section 105(c) discrimnation conplaints against Helen in
the last 12 nonths, two of which are still active files that are
reportedly at the conplaint stage of pleading, wherein he is also
bei ng represented by the Secretary.

Wth regard to the inmedi ate sequelae that led to Smith's
di scharge, the Secretary sponsored evidence that Smith was sick
with flu-1ike synptons on June 30, 1991, and had taken a "sick
day". Then on Monday night, July 1, 1991, Smith went to work
intending to performhis normal job as a shearer operator on the
longwal | . He testified that he still felt "sick," but he thought
he could performthat function for his shift. However, upon
arrival at the mine, he was told that his work assignnent that
ni ght would be to "fireboss."” The shift supervisor informed him
that if he was still there at the start of the shift at 12:01
a.m, he would be given a direct order to "fireboss."

Smith testified that he did not feel that he was physically
up to firebossing that night because of the extensive wal king
that would be required. The conpany attributes other notives to
Smith's reluctance and apparently there has been a | ong-standing
di spute over whether or not the conpany can order a rank and file
m ner who has the papers to fireboss against his will.

Smith then in rapid succession stated to his supervisor
that: (1) he was going honme sick or taking a sick day; (2) he
woul d fireboss if the shift supervisor would wite out the
assignnment and finally (3) he would take an "illegal day,"
intending to get a nedical excuse the next day, thus converting
the unexcused absence to an unpaid sick day. There is also a
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substantial dispute between the parties as to whether this latter
is a viable option under the union contract.

The next day, Smith did in fact go to the hospital energency
room and was di agnosed as having "gastroenteritis" and advised to
take a couple of days off by the treating physician. However
Smith was overtaken by events in this regard in that
Superint endent Hofrichter called himat home on July 2, 1991, to
advi se that he was suspended with intent to discharge for
i nsubordi nati on because he refused the firebossing assi gnnent.

It is the respondent's position that this insubordination
was the only reason for Smth's di scharge. Respondent goes on to
poi nt out numerous prior instances of disciplinary action taken
by it against Smith for various and sundry transgressions, nost,
if not all of which appear to be grounded in fact.

I note that the record contains a great deal nore rel evant
evidence than is recited or dealt with herein, including sone
evi dence that tends to rebut or refute portions of the
Secretary's evidence. However, at this stage of the proceedings I
do not need to wei gh the evidence or make findings on the
ultimate issues. At this time | amonly required to determne if
Smith's conplaint was frivol ously brought.

| have carefully considered the entire record of this
proceeding in that light and | conclude that Smith's conplaint is
not clearly without merit, fraudulent or pretextual in nature.
Therefore, | conclude that Smith's conplaint is not frivolously
br ought .

ORDER

Respondent is ORDERED to i mmedi ately reinstate Joseph A.
Smith to the position fromwhich he was di scharged on or about
July 2, 1991, or to an equivalent position, at the sanme rate of
pay and with the sane or equival ent duties.

Roy J. Maurer
Adm ni strative Law Judge



