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REVI EW ADM NI STRATI ON, Docket No. WEST 91-220
PETI TI ONER A.C. No. 48-00997-03513
V. Jacobs Ranch

KERR- MCGEE COAL CORPORATI ON
RESPONDENT

DECI SI ON

Appear ances: Margaret A. Mller, Esq., Ofice of the Solicitor
U. S. Department of Labor, Denver, Col orado,
for Respondent/Petitioner;
Charles W Newcom Esqg., SHERMAN & HOWARD, Denver
Col orado, for Contestant/Respondent.

Bef ore: Judge Lasher

These three consolidated contest/civil penalty proceedings
came on for hearing in Denver, Colorado, on July 23, 1991
Kerr-MCee Corporation (herein "K-M) in two contests chall enges
Citation No. 3242337 issued on Cctober 25, 1990, by MSHA
Inspector Jimme Glesl charging a violation of 30 CF. R 0O
40. 4 and
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0 104(b) "failure to abate" Wt hdrawal Order No. 3242340

i ssued approximately 10 to 20 minutes after the Citation was

i ssued. The Secretary of Labor (herein "MSHA") in the related
penal ty proceedi ng capti oned seeks assessnment of a penalty for
the violation alleged in the citation

Cont entions of the Parties

The general issues are whether K-Mviolated 30 C.F. R Part
40.4 and 0O 103(f) of the Act by failing to post the designation
of representative of miners (in the record three tinmes as
Exhibits K-1, M1, and A-1 to the stipulation) and, if so, the
appropriate amount of penalty for such violation

As MSHA points out, there is no question that K-Mdid not
post the "designation" and that it refused to abate the allegedly
violative practice by posting it after being requested to do so
by MSHA--which resulted in MSHA's issuance of a "failure to
abate" wi thdrawal order. The issue then is whether the defenses
asserted by K-Mrelieve it from posting the designation and
excuse the failure to abate.

K-M states the i ssues as:

1. Can a union, or an enployee of that union, "represent"”
mners at a mne when the union does not represent the nmine's
enpl oyees pursuant to the provisions of the Labor Managenent
Rel ati ons Act ("LMRA")?

2. Does MSHA's application to 30 CF. R Part 40 create an
unnecessary and i nproper conflict between MSHA s regul ati ons and
t he LMRA?

3. Under Utah Power & Light Co. v. Secretary of Labor, 897
F.2d 447, 452 (10th Cir. 1990) is it an "abuse" for a union
whi ch does not represent enployees at a m ne pursuant to the
provi si ons
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of LMRA to seek to beconme a "representative of mners" under 30
C.F.R Part 40 to facilitate organizing efforts at the nine?

4. If a union's use of 30 C.F.R Part 40 would require a
m ne operator to waive its rights under the LMRA is such a use
of Part 40 an "abuse?"

K-M s contentions then are:

1. Properly interpreted, 30 C.F.R Part 40 requires that
before a | abor union, or an enpl oyee of a union, can "represent”
m ners and thus be a "Representative of Mners,"” under the Act
the union nust be certified as a representative under the LMRA
(T. 33-34);3

2. MSHA's application of 30 CF. R Part 40 to K-M
unnecessarily and inpernm ssibly conflicts with the LMRA (T. 43,
44);

3. The designation in this matter is for union organization
purposes and is thus an abuse of Mne Act regul ati ons as applied
to K-M and under Utah Power & Light, supra, K-Mcan take action
agai nst the abuse (see T.37);

In this connection, KM alleges that "Both the UMM' s attenpt
to gain under Mne Act regul ations what it cannot acquire under
the LMRA (access to nmine property and various m ne records, and a
role in mne business as it relates to health and safety . . . )
and MSHA's proposed application of Part 40 at K-M which aids the
UMM in this organizing endeavor are an abuse."

4, K-M in this litigation, does not raise the issue of
technical defects in the designation of mners (T. 49).

30 CF.R Part 40, headed "Representative of M ners"
consists of five sections which appear bel ow
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The Regul ati on

0 40.1 Definitions.
As used in this Part 40:

(a) "Act" nmeans the Federal Mne Safety and Health Act
of 1977.

(b) "Representative of miners" means:

(1) Any person or organization which represents two or
more mners at a coal or other mne for the purposes of
the Act, and

(2) "Representatives authorized by mners", "mners or
their representative", "authorized ni ner
representative", and other similar terns as they appear
in the Act.

O 40. 2 Requi renents.

(a) Arepresentative of mners shall file with the M ne
Safety and Health Adm nistration District Manager for
the district in which the mne is |located the
information required by O 40.3 of this part.
Concurrently, a copy of this information shall be

provi ded to the operator of the mne by the
representative of mners.

(b) Mners or their representative organi zati on may
appoi nt or designate different persons to represet them
under various sections of the act relating to
representatives of mners.

(c) Al information filed pursuant to this part shal

be mai ntained by the appropriate Mne Safety and Heal th
Admi nistration District Ofice and shall be nmade
avai l abl e for public inspection.

(Approved by the O fice of Managenent and Budget under
control number 12190042)

(Pub. L. No. 96-511, 94 Stat. 2812 (44 U.S.C. 3501 et
seq.))

[43 FR 29509, July 7, 1978, as anended at 47 FR 14696,
Apr. 6, 1982]
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0 40.3 Filing procedures.

(a) The following information shall be filed by a
representative of mners with the appropriate District
Manager, with copies to the operators of the affected
m nes. This information shall be kept current:

(1) The nane, address, and tel ephone nunber of the
representative of mners. If the representative of
mners. If the representative is an organization, the
nane, address, and tel ephone nunber of the organization
and the title of the official or position, who is to
serve as the representative and his or her tel ephone
number .

(2) The nanme and address of the operator of the nmne
where the represented mners work and the nane,
address, and M ne Safety and Health Admi nistration

i dentification nunber, if known, of the nmine

(3) A copy of the docunment evidencing the designation
of the representative of niners.

(4) A statenent that the person or position named as
the representative of mners is the representative for
all purposes of the Act; of if the representative's
authority is limted, a statement of the linitation

(5) The names, addresses, and tel ephone nunbers, of any
representative to serve in his absence

(6) A statenent that copies of all information filed
pursuant to this section have been delivered to the
operator of the affected mne, prior to or concurrently
with the filing of this statenent.

(7) A statenent certifying that all information fled is
true and correct followed by the signature of the
representative of mners.

(b) The representative of mners shall be responsible
for ensuring that the appropriate District Manager and
operator have received all of the information required
by this part and inform ng such District Manager and

operat or of any subsequent changes in the infornmation.
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0 40.4 Posting at m ne.

A copy of the information provided the operator
pursuant to O 40.3 of this part shall be posted upon
recei pt by the operator on the mne bulletin board and
mai ntai ned in a current status.

0 40.5 Term nation of designation as representa-
tive of mners.

(a) A representative of mners who beconmes unable to
conmply with the requirenments of this part shall file a
statenment with the appropriate District Manager

term nating his or her designation.

(b) The M ne Safety and Health Admi nistration shal
terminate and renove fromits files all designations of
representatives of nminers which have been term nated
pursuant to paragraph (a) of this section or which are
not in conpliance with the requirements of this part.
The M ne Safety and Health Adm nistration shall notify
t he operator of such term nation.

FI NDI NGS
A. Stipulated Facts (Ex. M7)

1. Kerr-MGee is the owner and operator of the Jacobs Ranch
M ne, located in Canpbell County, Wom ng. There are no issues of
jurisdiction in this matter.

2. On or about July 24 and 25, 1990, seven miners enpl oyed
at the Jacobs Ranch M ne signed Exhibit A to the Stipulation
whi ch may be introduced into evidence in this case.

3. Exhibit A lists the UWas the m ners'
representative and lists UMNrepresentatives to represent mners
at the Jacobs Ranch M ne.
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4. Enpl oyees at the Jacobs Ranch M ne have never been unionized
by the UMW or any other union.

5. One of the UMNrepresentatives, Dallas WIf, resides in
Gllette, Woning, and is International Teller/Oganizer for the
UMWN who is living in Gllette for the purpose of unionizing the
coal miners in the Powder River Basin, including the mners at
t he Jacobs Ranch M ne.

6. The second |listed UMNrepresentative, Bob Butero, resides
in Trinidad, Colorado, and is an international representative of
t he UMW

7. After Exhibit A was signed by the seven enpl oyees |isted
thereon, it was nailed by Dallas WIf to the District Mnager,
Coal M ne Safety and Health, District 9 in Denver, Col orado.

8. Exhibit A was received by the Coal District 9 office and
returned to M. WIf for further information. The additional
i nformati on was provi ded and received by the Coal District 9
of fice on or about August 30, 1990.

9. On or about Septenber 6, 1990, the Coal District Manager,
District 9, nmailed a letter to M. WIf, acknow edgi ng recei pt of
Exhi bit A

10. The letter to Dallas WIf fromWII|iam Hol gate, dated
Sept enber 6, 1990, acknow edging recei pt of Exhibit A is attached
as Exhibit B and may be admitted into evidence in this case.

11. Dallas Wl f nmailed Exhibit A to K-M Jacobs Ranch M ne,
on or about August 30, 1990.

12. Exhibit A was received by the Jacobs Ranch M ne and
di scussed by K-M managenent at the mne and at the office in
Okl ahoma City, Oklahoma. It was determ ned by managenent that the
desi gnati on woul d not be posted at the tine, or in any other
| ocation because of the view of K-M which MSHA di sagrees with,
that Exhibit A is not proper under 30 C. F. R 40.

13. On or about Cctober 25, 1990, MSHA received a 103(g)
conpl ai nt regardi ng the Jacobs Ranch M ne. The conplaint alleged
that Exhibit A had not been posted at the mne as required by 30
C.F.R 40.4.

14. Upon receipt of the conplaint, Coal M ne |Inspector
Jimrie Gles proceeded to the Jacobs Ranch M ne and presented a
copy of the conplaint to m ne managenent, including Ron Crispin.
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15. M. Crispin informed M. G les that Exhibit A had not been
posted. During the visit by Inspector Gles, M. Crispin read a
statenment of position to M. G les. The statenent of position is
attached hereto as Exhibit C and may be introduced into evidence
in this case.

16. Thereupon, Inspector Gles issued a 104(a) citation to
the Jacobs Ranch Mne for a violation of 30 CF.R 40.4, Citation
No. 3242337.

17. Inspector Gles informed the mne operator, through M.
Crispin, that they would have approximately 15 minutes to abate
the Citation by posting Exhibit A

18. M. Crispin conferred with the Oklahoma City office and
determ ned that the operator would not post Exhibit A

19. After about 20 nminutes, Exhibit A had not been posted
and Inspector G les had been notified that the m ne would not
post it. Inspector Gles the issued Oder No. 3242340, a 104(b)
order for failing to abate a citation.

20. M. Gles then left the mine and returned to his office
i n Sheridan, Woni ng.

21. As aresult of the citation and order, K-M nanagenent
representatives traveled to MAl ester, Cklahoma, for a conference
with MSHA sub-district nmanager, Joseph Pavl ovich. No change was
made in the citation or order as a result of the conference.

22. On or about Novenber 16, 1990, K-Mfiled a timely notice
of contest with regard to the citation and order issued in this
matter. Thereupon, the Secretary of Labor filed a tinely
response.

B. Findings in Connection with Stipulation

Exhibit M1 (Ex. Ato the Stipulation entered into by the
parties) consists of a total of nine pages and

a. designates Bob Butero, International Safety
Representative and Dallas Wl f, International
Teller,5 of UMM as
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"representatives" and seven enpl oyees as "alternate
representatives" to serve as representatives of the mners under
the Federal M ne Safety and Health Act of 1977, "for al
pur poses” (T. 32),

b. was "submitted as required" by 30 C.F.R 40.3, and
c. prior to the submi ssion of Exhibit M1, there had
been no prior designations, i.e., no mners'
representatives under the Mne Act at the subject nine
(T. 26-28, 54, 151).

Exhibit Cto the Stipulation, Respondent's witten statenent
of position objecting to the designation referred to in paragraph
14 of the Stipulation which was read to the MSHA i nspector who
i ssued the Citation, provides as follows:

Kerr-MGee does not believe it can lawfully be required
to accept the designation of a non-enployee wal k- around
representative at the Jacobs Ranch M ne or to recognize
any other action by a non-enployee. MSHA Inspectors are
entitled to, and encouraged to, talk to Jacobs Ranch
enpl oyees as a part of all inspections. |Inspections
shoul d proceed on that basis w thout outside
interference.6

C. General Findings

The subject coal mne is located in the Powder River Basin
of Wom ng. The UMM, since the sumrer of 1990, has been actively
seeking to unionize the subject mne as well as other nmines in
the Powder River Basin. Dallas Wlf is an internationa
representative of the UMM who noved to Gllette, Womng, in
April 1990, to engage in union organizing activities. The UWA
hel d
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several neetings in Gllette which were attended by Jacobs Ranch
m ners, which nmeetings were organized by M. WIf. In July 1990,
the UMM sponsored several days of safety training, presented by
Robert D. Butero, International Health and Safety representative
residing in Trinidad, Col orado. |ssues discussed during the
safety training included safety and wal k-around ri ghts of m ners.
At the end of the safety training sessions, July 24 and 25, 1990,
seven Jacobs Ranch miners signed the designation (Ex. M1). M.
Wl f played a key role in the preparation, circul ation, and
filing of the designation. The use of 30 C.F.R Part 40 and the
designation of mners' representatives was part of UWA's
organi zi ng strategy and was an organi zing "tool."7

After the designation was signed, it was sent to MSHA and
was received on August 18, 1990. Concurrently, M. WIf miled a
copy to the m ne

Subsequently the designhation was corrected by additiona
i nformati on and conpleted fornms were sent to and received by MSHA
and K-M (Exs. M3 and M4).

Upon recei pt of the designation, KM by general managenent
deci sion determ ned not to post it even though it was famliar
with the UP&L deci sion granting wal k-around rights to
non- enpl oyees (T. 147). K-Ms determ nation not to post was nmde
several nmonths prior to the appearance of MSHA I nspector Jinme
Gles at the mine when the Citation and Order were issued. K-M
made no protest of the designation during this period and the
testimony of its Manager of Administration, Ronnie D. Crispin, in
this and rel ated connections has considerable significance in
this matter:

Q Ckay. In between the tine you decided not to post
and the time M. Gles wote his citation, did you send
any letters to MSHA expl ai ning why you didn't want to
post that designation fornf

A. No, we did not.

* *x * *x %
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Q M. Crispin, is it your understanding that this designation
Exhibit M1, is sonmehow abusive or something that was abused by
the union? Is that your understanding of M 1?

* *x * *x %

A. Personally, |I feel, yes, it's an abuse of intent in
t hat .

Q (My Ms. MlIler) WIIl you explain why you think that
with regard to this docunent.

A. Because it designates United M ne Wrkers as a
Representati ve.

Q VWhat's abusive about that?

A. Because, obviously, they do not represent our
enpl oyees.

Q In the collective bargaining sense, they don't
represent your enployees?

A. That's correct.

Q Is there anything else that you see that's abusive
about that document, anything else, or is that the--

A. That's the issue.8 (T. 148-149)

On or about Cctober 25, 1990, MSHA received a Section 103(9)
conplaint stating that the Jacobs Ranch M ne had not posted the
designation of representative formas required by Part 40
regul ations. Inspector Gles then traveled to the mne on that
day and presented the conplaint to m ne managenent, i.e., Ron
Crispin. M. Crispin inforned the inspector that, indeed, the
desi gnati on had not been posted and that it would not be posted.
Crispin told Inspector Gles that the two miners designated as wal k-
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around representati ves were uni on nenbers and were not enpl oyed
at the Jacobs Ranch Mne. M. Crispin further indicated that the
m ne had not received a notification from MSHA that the
designation was a valid one. Inspector Gles then called his
supervi sor and the Denver District Ofice to deternine the status
of the designation form G les |learned that MSHA did not notify
K-M regarding a designation but that the representative of mners
provi ded a copy to the operator, as noted on the form He then

i ssued the 104(a) citation and, as shown in the stipulation,
informed K-Mthat he would allow them 15 m nutes to post the

desi gnation, and abate the decision. M. G les hereafter was

i nfornmed that the designation would not be posted and he then

i ssued the 104(b) order for a failure to abate.

On January 2, 1991, MsSHA District Manager, WIIiam Hol gate
had a letter hand-delivered to K-M The letter inforned K-M of
his intention to request that the asessnent office begin a daily
penalty if the citation was not i medi ately abated. K-M was given
24 hours to abate and it did so at that tinme.

Normal Iy, the procedure for an inspection is for the
i nspector to be acconpani ed by a representative of the operator
and a representative of the miners. Upon arrival at the mne, the

MSHA i nspector will contact the operator to I et himknow that he
is at the mine and ask if there is a designated representative of
the m ners available. If so, the inspector will contact that

representative; if not, he may ask the miners present if they
woul d Iike to select someone to acconpany the inspector. (Tr.
166). The inspector is supposed to control the inspection and if
the representative of the operator or the representative of the
m ner who i s acconpanying the inspector does somet hing

i nappropriate the inspector should interrupt the inspection and
explain that the representative is to only acconpany the

i nspector and assist himin the inspection. (T. 167). The

i nspector would stop a representative from engaging in any union
organi zing activity and if it persists would prohibit that
representative fromparticipating in the inspection. (T. 168).

Based on many years of experience, MSHA subdistrict manager
Joe Pavlovich testified to the practical aspects of a wal k-around
representative's duties:

A. Basically, what the person does is just travel with
an inspector and assist himnost of the tinme. What we
end up finding is, we probably train the people in
heal th and safety regulations, as nuch as anything,

t hrough their acconpani ment and aski ng questions and
showi ng them what the correct interpretations of the
regul ati ons are and the conditions that we find. (T.
168-169) .
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Q Is there a tinme when soneone who is not enployed at the nine

m ght be valuable to the inspector.

A. Well, we have had people involved in accident

i nvestigations who would not be famliar with the m ne
but they are valuable to the inspection work force at
the tine, usually in their know edge of accidents or
acci dent types or assistance in nmine rescue or whatever
we're involved in at the tinme. (T. 169).

During the course of the inspection, the wal k-around
representative will have access to certain training records.
(See, for exanple, Exhibit M17). In spite of testinmony to the
contrary by M. Crispin, that is the only non-public record that
is kept by the mine that the inspector and the representative
m ght view. The other docunents that would be accessible to a
m ners' representative are accessible to the general public, and
the m ners' representative thus does not see anything that he
could not otherwi se see or review (T. 171-173).

DI SCUSSI ON AND ADDI TI ONAL FI NDI NGS
The position of MSHA is found neritorious and i s adopted.

Exam naton of the pertinent provision of the Act and the
regul ati ons disclose no restrictions or qualifcations on
"persons" or "organizations" in their inherent right to serve as
representatives of miners. Specifically, there is no requirenent
of prior certification by the National Labor Relations Board (see
T. 34) nor any intimation of such to be found. The term
"representative of miners" includes any individual or
organi zation that represents any group of miners at a given m ne
and does not require that the representative be a recogni zed
representative under other |abor |laws. (See Legislative History
Conf erence Report excerpt, Ex. M6). The | anguage of the
regul ation is express. It is concluded that UWA was at nmteria
ti mes an "organi zation" within the neaning of 30 C.F. R
40.1(b) (1) and was not barred fromrepresenting mners as
aut horized by MSHA's regul ations. The interpretations of MSHA to
this effect have been consistent. Likew se precedent has been
consistent, including the Utah Power & Light decision nentioned
previ ously.
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In Secretary of Labor v. Benjam n Coal Conpany, 9 FMSHRC 17,
51-52 (January 1987), Judge George Koutras stated ". . . it seemns
clear to nme that in addressing the very concerns raised by the
respondent [Benjamin Coal] with respect to the application of the
col l ective bargai ning provision of the National Labor Rel ations
Act with respect to the definition of the term"representative,"”
the Secretary, in promulgating Part 40 clearly distinguished the
NLRB | aw and the M ne Act purposes and rejected any notion that a
representative of mners can only be based on any "mjority
rule. . . . | conclude . . . that the fact that the UMM may not
represent the respondent's mniners for puposes of NLRB or NLRA
col l ective bargaining purposes does not foreclose its
representation of the mners who designated it to act as their
representative in the exercise of their rights under the M ne
Act . "

I find merit in MSHA's position that there is no conflict
between the M ne Safety and Health Act and the Labor Managenent
Rel ations Act in their application here. Al though K-Muses the
term "representative" in discussing both Acts, the term does not
have the sane meaning in both Acts. Under the LMRA a
representative is elected by a nmgjority of the workers, pursuant
to LMRA regul ations. The purpose of the representative is to
present the needs of the enployees to the enployer, concerning
terms and conditions of enploynent. Pursuant to the LMRA
"Representati ves designated or selected for the purposes of
col l ective bargaining by the majority of the enployees in a unit
appropriate for such purposes, shall be the exclusive
representatives of all the enployees in such unit for the
pur poses of collective bargaining in respect to rates of pay,
wages, hours of enploynment, or other conditions of enploynent

" 29 U S.C 0O159(a). The representation, under the Labor
Management Rel ations Act, is pervasive; it covers virtually al
aspects of the |abor-nmanagenent relationship, and for a | ong
term The requirenents of the LMRA that both sides are obliged to
neet are extensive, and have been the subject of a long | ega
history. By contrast, under the Mne Safety and Health Act, a
representative can be chosen by only two or nore m ners, pursuant
to regul ation, solely for the purpose of acconpanying the m ne
i nspector during his inspection.9
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"Representative of Mners" is defined at 30 C.F. R 0O 40.1(b) as
"Any person or organization which represents two or nore niners
at a coal or other mine for the purposes of the Act."

MSHA has determ ned that any person qualified to be on a
mne site may act as nminer's representative. The representative
need not be an enpl oyee of the mine, nor a menber, or nonnenber,
of any | abor or other organization. Because the Secretary is
charged with administering the Mne Act, a renedial statute, the
Secretary's construction of the Act "is entitled to deference
unless it can be said not to be a reasoned and supportable
interpretation of the Act. In order to sustain construction by
the agency that admi nisters the statute, a Court need only find
that the agency's interpretation is reasonable. Unenpl oynent
Conpensation Commin v. Aragon, 328 U. S. 143, 154-154 (1946). The
Court "need not find that [the adm nistering agency's]
construction is the only reasonable one, or even that it is the
result [the court] would have reached had the question arisen in
the first instance in judicial proceeding." Id. at 153. Accord:
Udall v. Tallman, 380 U. S. 1, 16 (1965); Chevron U S. A, Inc. v.
NRDC, Inc., 467 U.S. 837, 843 (1984). As the Tenth Circuit states
in a case dealing with the Secretary's interpretation of the
sim lar QOccupational Safety and Health Act:

"[The] interpretation given a statute by the admi nistrative
agency charged with carrying out the mandate of the statute of
the statute should be given great weight. |ndeed, the
interpretation given a statute by the admi nistrative agency
charged with its enforcenent should be accepted by the courts, if
such interpretation be a reasonable one. And this is true even
t hough there may be another interpretation of the statute which
is itself equally reasonable.” Brennan v. OSHRC, 513 F.2d 553,
554 (10th Cir. 1975).

In this regard, the Mne Act Senate comrittee report states:
"Since the Secretary of Labor is charged with responsibilty for
i mpl enenting this Act, it is the intention of the Conmittee,
consistent with generally accepted precedent, that the
Secretary's interpretation of the | aw and regul ati ons shall be
gi ven wei ght by both the Comm ssion and thecourts. S. Rep. No.
95-181, 95th Con., 1st Sess. 49 (1977), reprinted in Senate
Subconmittee on Labor, Committee on Human Resources, 95th Cong.
2d Sess. Legislative History of the Federal M ne Safety and
Heal th Act of 1977 at 637 (1978).

The Secretary's interpretation of the statute and regul ation
is actually supported by the Tenth Circuit's decision in Utah
Power & Light Conmpany v. Secretary of Labor, supra. In that
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case, mners at the Deer Creek Mne in Utah designhated as a
representative of mners for wal k-around purposes a nenber of the
United M ne workers who was not enployed at the Deer Creek M ne.
Al t hough the Deer Creek M ne also recognized the UMVas a
representative for collective purposes pursuant to the LMRA, the
Court focused on the neaning of "representative" as used in the
Mne Act in determining that "the Act clearly spells out the
purpose of a miners' representative's participation in an

i nspection." That participation is solely to aid the inspector in
this investigation. The Court did not conpare a wal k-around
representative to a collective bargaining representative for

pur poses of the LMRA. The statements made by the Court with
regard to the nmeaning of "representative"” were in the context of
addressing the issue raised by the m ne operator, that if

non- enpl oyees of the mne were allowed to act as wal k- around
representatives, it may open the door for unions to participate
at mines not represented by a | abor organization. The Court found
no nmerit in the operator's contention that would cause it to
l[imt wal k-around rights. Instead, the Court deternined that the
M ne Act and the regulations place no linmts on who may be chosen
as a wal k-around representative and hence it is logical to infer
that the "no limtation" aspect of the designation extends to
menbers of |abor and ot her organi zati ons. The Court noted that
the Secretary's position was anply supported by the history of
the Mne Act, and that the Secretary's interpretation of the Act
was "reasonabl e and supportable.” (See T. 174).

The Court, in passing, merely noted the argument of the mne
operat or regardi ng possi ble abuse, and dism ssed the argunent
with the one sentence that K-Mrelies on here. That sentence,
when read in the context of the decision, does not give K-Mthe
right to ignore the posting requirenents and to ignore an order
i ssued by MSHA. The Court stated:

UPL's argunent ignores the fact that, as with a federa
i nspector, the Act clearly spells out the purpose of a
m ners' representative's participation in an

i nspection. Section 103(f) provides that an authorized
m ner's representative shall have the opportunity to
acconpany a federal inspector during the inspection of
a mne "for the purpose of aiding such inspection."”
While we recogni ze UPL's concern that wal k-around
rights may be abused by non-enpl oyee respresentatives,
the potential for abuse does not require a construction
of the Act that woul d exclude non-enpl oyee
representatives from exercising wal k-around rights

al together. The solution is for the operator to take
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action against individual instances of abuse when it is
di scovered. (Enphasis added.)

K-M has shown no individual instance of abuse in this case.
Nor has it shown, beyond specul ation, that UMM' s organi zi ng
strategy, or for that matter the purposes of any of those
signatory to the designation, contenplated nmi suse of Part 40
rights by either "outside" or fifth-colum type infiltration of
wor ki ng areas to enlist nmenbers, distribute literature, purloin
confidential K-Mrecords, etc., under the facade of M ne Act
wal k- around participation. I amunable to conclude, absent
clearer basis and authority to do so, that the exercise of
i nportant safety rights granted under one Act of Congress can per
se be abusive because such exercise is either controlled or
i nfluenced to sone degree by an organi zati on engaged in union
organi zing the rules for which are set forth by an agency created
by another Act of Congress. One woul d reasonably expect that both
parties, having various rights under various |aws and
regul ati ons, woul d exercise them

The exercise of rights under the Mne Act by certain K-M
enpl oyees to desgnate UMM as their "representative of mners" is
found not to be an "abuse" even though UMM has not been
certified as collective bargaining representative for K-Ms
enpl oyees or appropriate units of them

CONCLUSI ONS

1. The exercise of a right given under one |law, the M ne
Safety and Health Act, as part of a |abor organization's program
to organi ze m ners under another |abor law, is not per se an
"abuse." If, in exercising the right, "individual instances"
occur where a union engages in inproper conduct, then the
guestion of specific abuse arises and nust be deternmined on a
case by case basis.

2. In the process of designation of miners' representatives
under the Act the subjective intent of the union, organization
or person does not determ ne whether there is an abuse. The right
to designate mners' representatives exists under the Act
i ndependent of whether union organizing is ongoing (and is an
ulterior notive), and "abuse" thereof nust be sonething beyond
the exercise of the right.

3. Conversely, depriving a union, other organization, or
person of their full rights under the Mne Act to designate a
representative under the Act by failing to post the designation
whil e being part of a mine operator’'s own opposition to
organi zing efforts can at the sane time be a violation of the
Act .
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In conclusion, no merit is found to the defenses and contentions
rai sed by K-M which have been specified previously herein and
anal yzed. The fact that it refused to post the designation is
adm tted. Accordingly, the violation as charged in the Citation
and Order is found to have occurred.

Assessnent of Penalty

K-Mis a large nmine operator (265-270 enployees in 1990);
(T. 135) with a history of eight prior violations during the
pertinent two-year period preceding the instant violation. (EX.
M 5).

The violation is found to have occurred as a result of a
wel | -del i berated decision by K-Mto challenge the validity of the
regul ation requiring posting of the m ners' designation of
representatives nmade in the background of its resistance to the
UMM or gani zi ng canpai gn. I n gauging cul pability, whether
negl i gence or deliberate action, the reason originally assigned
by K-Mfor refusing to post the designation appears to rest on
thin legal ground, and the failure to post did deprive mners of
rights guaranteed in the Act and inplenmenting regul ations.

The infraction was of a noderate degree of seriousness since
it deprived the miners of their rights (T. 55) including their
right to know who their representatives were and the scope of
their authority so that safety concerns could be comunicated to
them in advance of inspection. 10

Finally, it does not appear that K-M upon notification of
the violation, proceeded to pronptly abate the sane.

In mtigation, it is noted that K-M established that it has
a favorabl e safety record.

Upon consideration of the foregoing, a penalty of $300 is
found appropriate for this violation and such is here ASSESSED
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ORDER

1. Contestant K-M s Notices of Contest in the tw Contest
Proceedi ngs are DENIED: Citation No. 3242337 and W thdrawal Order
No. 3242340 are AFFIRMED; the two Contest proceedings are
Dl SM SSED.

2. Respondent K-Mshall, within 30 days fromthe date of
this decision, pay to the Secretary of Labor the sum of $300 as
and for the civil penalty above assessed.

M chael A. Lasher, Jr.
Adm ni strative Law Judge
T
FOOTNOTES START HERE

1. The Citation, issued pursuant to Section 104(a) of the
Federal M ne Safety and Health Act of 1977, 30 U . S.C. 0O 801, et
seq. (herein "the Act"), describes the alleged violation in these
terms: "The operator has failed to post a list of the
representatives of the mners on the mne bulletin board."” The
Citation, which was served on Ron Crispin, Manager of K-Ms
Jacobs Ranch M ne, did not designate the infraction as
"significant and substantial."

2. This "no area affected" Order, which did not close or
shut down any area of the nmine or equipnent, alleged "The
operator has made no effort to post a list of the mners
representatives on the mne bulletin board, and refuses to do
so." Inits Notice of Contest, K-Mcontends that "No violation
can be found because the designation of the United M ne Wrkers
of Anmerica as a representative of mners under 30 CF. R part 40
for Jacobs Ranch Mne mners is inproper."

3. K-Ms Jacobs Ranch M ne enpl oyees have never been
represented for collective bargaining purposes by UMWA or any
ot her union. (T. 75).

4. The stipulation refers to Exhibits "A", "B", and "C
whi ch are described in the stipulation and are contained in the
Exhibits file as part of the record.

5. Exhibit K-36, page 11

6. | find it significant that this was the reason K-M gave
at the tinme for its refusal to post the designation and that on
its face, the basis so asserted directly contradicts the
fundanmental hol ding of the | andmark case, Utah Power & Light Co.,
supra, that non-enpl oyee persons and organi zati ons can serve as
m ners' representatives for wal k-around purposes. The enphasis
here is on opposition to "non-enpl oyee wal k- around"
representatives and "outside interference." Nothing is said about
"abuse," even assum ng arguendo that at this juncture
recogni zabl e abuse was a vi able | egal concept.

7. In this record K-M at best showed UWM used Part 40 as a



"tool" to create enployee interest and to enhance its standing.
Beyond that K-Ms fear as to UWAW s future action was
specul ati ve

8. In terms of K-Ms intent and purpose in refusing to post
the designation, this testinony coincides with the witten-out
reason given to Inspector Gles when the Citation and Order were
i ssued.

9. MSHA seeks a representative of miners at each nmine for
the purpose of assisting the m ne inspector and acconpanying the
i nspector to point out any problenms tha mners may have noti ced.
The representative remains with the inspector during the
i nvestigation and his only allowed activity is that of advising
and observing the mne inspector. Should the representative
engage in any other activity, he will be asked to | eave and
anot her representative will join the inspector. In MSHA terns,
this person is a "wal k-around representative."

10. As the Tenth Circuit Court stated in Utah Power & Light
Co., supra, ". . . know edge on the part of the mners of the
identity, whereabouts, and scope of responsibility of their
representatives pronotes the purposes of the Act." (See T.
53-54).



