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Docket No. LAKE 91-426
A.C. No. 11-00589-03781

M ne No. 24
DECI SI ON

Appear ances: Rafael Alvarez, Esq., Ofice of the Solicitor
U. S. Department of Labor, Chicago, IlIlinois for
Petitioner;
Gregory S. Keltner, Esq., Ad Ben Coal Conpany,
Fairview Heights, Illinois for Respondent.

Bef ore: Judge Wei sberger
Statement of the Case

These cases were consolidated for purposes of hearing, and
subsequent to notice, the cases were heard in St. Louis,
M ssouri, on Cctober 16-17, 1991. At the hearing, Robert Stanm
Janmes Hol | and, Arthur Whoten, and Mark Eslinger, testified for
Petitioner; Jerry Lane Bennett, Roger Giffith, Jerry Conner
Al fred Lynch, Robert Allen MAtee, and George Dawe, testified for
Respondent. The parties waived their right to submt post-hearing
findings of fact and briefs, and in lieu thereof presented
closing oral argunent.

Docket No. LAKE 91-15
A. Citation No. 3220508
l.

On August 22, 1990, Robert Stanm an MSHA i nspector asked the
uni on escort who acconpani ed hi mon an inspection of the 12 CWM
wor ki ng section to check the brakes of a battery powered vehicle
(golf cart) used to transport mners to and fromthe working
section. Stamm asked the escort to pull the brake handl e and he
said that there was no resistance on the handle. Stanm said that
he observed that the parking brakes " woul d not secure the
vehicle for notion when parked" (Tr.16). Upon exam nation, he
observed that the |inkage for the parking brakes was not
connected. He said that it did not appear that the golf cart was
out of service, and no one told himthat it was out of service.
Al so, Stammindicated that there was nothing bl ocking the wheels
of the golf cart. Stammissued a Citation alleging a violation of
30 C.F.R 0 75.1725(a).
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.

Section 75.1725(a) supra provides as follows: "Mbile and
stationary machi nery and equi pnment shall be naintained in safe
operating condition and machi nery or equi pment in unsafe
condition shall be renmoved from service i medi atel y".

Respondent argues that section 75.1725(a) supra does not
specifically require that vehicles be provided with parking
brakes, and that, in either event, the vehicle in question was
saf e, inasnmuch, as when observed by Stamm it was parked in a
crosscut that was "nore or |less close to being |evel™
(Respondent’'s Exhibit R-A Page 13), and was perpendicular to the
ri bs. Thus, Respondent argues that should the vehicle have
rolled, it would have been stopped by one of the ribs.

Al so, Jeffrey Lane Bennett, Respondent's safety inspector
i ndicated that with the exception of underpasses, the terrain of
the mine is level. He indicated that there are not nore than 6 or
8 under passes where a parked vehicle can roll. In essence he
opi ned that a vehicle parked in an area of an underpass woul d not
roll excessively, as in each of these areas there is a 20 foot
incline, a 20 foot |evel area, followed by another 20 foot
incline. He further opined that a vehicle would not parked in
such an area, as it would block the main travelway. | find
Respondent's argunents without nmerit for the reasons that follow

In essence, Section 75.1725(a), supra requires that
equi prent in "unsafe condition" be renoved from service. There is
no evidence in the record that the golf cart in question was not
removed from service. Hence, in order to ascertain whether
Section 75.1725(a) supra has been violated, it nust be determ ned
whet her or not the golf cart was in an "unsafe condition".

In making this determination reference is made to the conmon
usage of the term"safe". Webster's Third New Internationa
Dictionary, (1986 edition) ("Wbster's") defines "safe" as "2.
Secure fromthreat of, danger, harmor loss:", Wbster's defines
"free fronmt as "(a) lacking: wthout." "danger" is defined in
Webster's as "3. liability to injury, pain, or loss: PERL, RISK
. " Since the parking brakes did not work due to the fact
that the |inkage was di sconnected, the vehicle would i nmediately
drift or roll if the operator of the vehicle would take his foot
of f the brake pedal when the vehicle is on an incline.

Al t hough there was no i mredi ate risk of injury inasmuch as
the golf cart was parked in a level area, it is clear that should
the golf cart be parked in an area of the mne that is not 100
percent level, it mght roll by itself or be hit by another
vehicle and then roll, possibly causing a ninjury to persons in
the area. Hence, the golf cart being operated w thout parking
brakes, was not free fromrisk, as its operation, in sone
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ci rcumst ances, could have led to an injury. Accordingly I find
that Section 75.1725(a) supra has been viol ated by Respondent.

According to Stamm in essence, should the golf cart in
qgquestion be parked in an area that is not level, it would be
reasonably |ikely that a mner getting out of the vehicle would
be injured by the vehicle rolling over him Stamm stated, in
essence, that, accordingly, should the parking brakes not be
repaired, an injury could result with continued operation of the
golf cart. Stamm said that he has read reports of investigations
of accidents wherein injuries, including a fatality, have
occurred when parking brakes have been inoperable in golf carts,
and scoop cars. He indicated on cross-exam nation that, in
evaluating the likelihood of an injury as a consequence of
par ki ng brakes not being operable, he was "speaking . . . in
terms of possibilities". (Tr. 36)

In analyzi ng whether the facts herein establish that the
viol ation was significant and substantial, | take note of the
recent decision of the Comm ssion in Southern GChio Coal Conpany,
13 FMSHRC 912, (1991), wherein the Conm ssion reiterated the
el ements required to establish a significant and substantia
violation as foll ows:

We also affirmthe judge's conclusion that the
violation was of a significant and substantial nature.
A violation is properly designated as significant and

substantial "if, based on the particular facts
surroundi ng that violation, there exists a reasonable
i kelihood that the hazard contributed to will result
in an injury or illness of a reasonably serious

nature." Cenent Division, National Gypsum Co., 3 FMSHRC
822, 825 (April 1981). In Mathies Coal Co., 6 FMSHRC 1,
3-4 (January 1984), the Conm ssion expl ai ned:

In order to establish that a violation of a
mandatory standard is significant and substantia
under National Gypsumthe Secretary nust prove:

(1) the underlying violation of a mandatory safety

standard; (2) a discrete safety hazard -- that is,
a neasure of danger to safety -- contributed to by
the violation; (3) a reasonable |ikelihood that
the hazard contributed to will result in an
injury; and (4) a reasonable likelihood that the
injury in question will be of a reasonably serious
nat ure.

See al so Austin Power Co. v. Secretary, 861 F.2d 99,
103-04 (5th Cir. 1988), aff'g, 9 FMSHRC 2015, 2021
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(Decenber 1987) (approving Mathies criteria). The third el enent
of the Mathies fornmula "requires that the Secretary establish a
reasonabl e |ikelihood that the hazard contributed to will result
in an event in which there is an injury" (U S. Steel Mning Co.,
6 FMSHRC 1834, 1836 (August 1984)), and also that the likelihood
of injury be evaluated in terms of continued normal m ning
operations (U S. Steel Mning Co., Inc. 6 FMSHRC 1573, 1574 (July
1984); see also Hal fway, Inc., 8 FMSHRC 8, 12 (January 1986)."
(Sout hern Ohio, supra at 916-917).

Petitioner has established a violation of Section 75.1725(a)
supra as discussed above, Il. infra. Also, it is clear that the
violation herein i.e., the lack of an operative parking brake,
did in some nmeasure contribute to the hazard of a m ner being
injured by being hit or run over by the vehicle in question
However, the record fails to establish that the third el enent set
forth in Mathies, supra i.e. a reasonable likelihood that the
hazard contributed to will result in an injury, as it has not
been established that there was a "reasonable |ikelihood that the
hazard contributed to would result in an event in which there is
injury", US. Steel Mning Co., 6 FMSHRC 1834- 1836 (August 1984).
In this connection | note that, when cited by a Stanm the golf
cart was parked perpendicular to the ribs in a dead-end
cross-cut. Also the grade of the floor was |evel. Petitioner did
not contradict the testinmny of Bennett that in the mne in
guestion, the floor is level except for 6 or 8 areas containing
under passes. There is no evidence that in the normal course of
m ning the vehicle in question would have been stopped or parked
interrain that would have allowed it to drift or roll. Hence
conclude that the violation herein was not significant and
substanti al .

V.

St anm opi ned that the violation herein resulted from
Respondent's noderate negligence, as, had the brakes been checked
before the golf was placed in operation, Respondent woul d have
known that the brakes were not in safe operating condition. In
essence, Stammsaid that, in questioning management, "it did not
come out" that the brakes were checked. (Tr. 20) Respondent did
not rebut or inpeach the testinony of Stammin this regard, nor
did it introduce in evidence the existence of any mitigating
circunstances. | thus find that Respondent was negligent, in that
it should have known of the |ack of parking brakes and shoul d
have fi xed them or taken the vehicle out of operation. Also,
find that should an injury have occurred as a result of the
violation herein, it could have been of a reasonably serious
nature. However taking into account the relatively |evel of
terrain of the mne in question, | conlcude that the possibility
of the vehicle rolling and causing injury was sonmewhat renote.
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Consi dering the other statutory factor of Section 110(i) of the
Act stipulated to by the parties, | conclude that a penalty
herein of $75 warranted.

B. Citation Nos. 3220561, 3220562, 3220565

Petitioner indicated that it vacated No. 3220561, 3220562,
and 3220525 on the ground that, upon review, it was determn ned
that each of the vehicles in question, which had initially been
cited in violation 75.1725(a) supra, did have a braking system
Based on Petitioner's representations, | find that the vacation
of these citations is proper.

Docket Nos. LAKE 91-426, LAKE 91-59, and LAKE 91-16
A. Docket No. LAKE 91-426
l.

On February 11, 1991, Janes Hol |l and an MSHA | nspector,
conducted an inspection of the face of the first north entry, at
Respondent's No. 24 mne. Holland indicated that he did not see
any warning device after the |last row of roof bolts, and that
i nby that point there was approxi mately 15 feet of unsupported
roof. Holland also indicated that there were no physical barriers
i nstall ed, and Respondent has not challenge this testinony. He
issued a citation alleging a violation of 30 CF. R 0O 75.208
whi ch provides as follows: "Except during the installation of
roof supports, the end of permanent roof support shall be posted
with a readily visible warning, or a physical barrier shall be
installed to i npede travel beyond permanent support"”.

Roger Griffith, a safety inspector enployed by Respondent
acconpani ed Hol | and on February 11, 1991. He stated that as he
was approaching the face, he saw a tag with a piece of reflecting
tape attached to the last row of roof bolts on the right side,

i nby a curtain which had al so been hung on the right side at the
next to last row of bolts. He indicated that the height of the
bolted roof was approximately 8 feet, and he observed the tag
when he was approximtely 6 to 10 feet away.

According to Respondent's counsel the whereabouts of
specific tag in question, is not known. However, according to
Giffith the words "unsupported top", the initials of an
exam ner, and a date had been placed on the specific tag in
guestion, but otherwise it was the same as exhibit R 3. He al so
i ndicated that the specific tag in question had a piece of
reflecting tape on it that was "sonewhat simlar” in size to that
found on exhibit R 3. (Tr.125) However, he indicated that in the
m ne atnosphere a tag such as exhibit R 3, gets dirty and turns
dark in color.
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Giffith stated that, at the No. 24 Mne, tags such as exhibit
R-3 are used to provide a warning of unsupported top or other
hazardous conditions. He indicated that tags with reflective tape
are "readily visible". (Tr.124) Giffith also indicated in this
connection that a uni on wal karound who acconpani ed hi m and
Hol | and on February 11, 1991, asked him "how can he (Holland) go
ahead and issue a citation even though we had an exami ner's tag
hangi ng there" (Tr.102).

It is clear that, in the area in question, these was no
physi cal barrier installed to i nmpede travel beyond permanent
support. Hence the issue for resolution is whether the end of
per manent supports were, as required by Section 75.208 supra,
"posted with a readily visible warning". "Post" as a transitive
verb including its use with the suffix ed is defined in
"Webster's" as follows: (1) to affix (as a paper or bill) to a
post, wall, or other usual place or public notices: PLACARD
[signs are ed t hroughout the state] " The record
i ndicates that there was sonme physical evidence present which
woul d alert a miner to the presence of unsupported roof e.g., the
curtain, the last row of volts, the contrast in color between
areas that were hand rock dusted and the ribs and roof in the
unsupported area that was not dusted, and the presence of gob
mat erial on the floor under the unsupported roof. However, these
are insufficient to conply with section 75.208 supra, which
requires that a warning be affixed to sone portion of mne. This
| anguage clearly contenplates the use of some device, as opposed
to the reliance on evidence of the physical conditions in the
n ne.

Further, Section 75.208 supra mandates that the warning
device, nmust be "readily visible". Although Giffith saw the
device in question froma distance 6 to 8 feet, Holland, who has
approximately 16 years experience inspecting mnes, and in
addition, a total of approxinately 6 years experience working in
m nes, testified that he did not see the tag in question. There
is nothing in the record to inpeach the credibility of Holl and,
or to question the veracity of his testinmony that he did not see
the device. Since the device was not seen by an inspector trained
to observe conditions in a mne, | conclude that it was not
"readily visible". In this connection | do not place nuch wei ght
on Giffith's testinony that the wal karound asked hi m how Hol | and
could issue a citation "even though we had an exaniner's tag
hangi ng there" (Tr. 102). Inasnuch, as the declarant did not
testify in person, his deneanor could not be observed. Hence,
this hearsay testinony is inherently unreliable.

For the above reasons | conclude that the Respondent herein
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did violate Section 75.208 as alleged.1

Hol I and indicated that in his opinion the violation herein
was significant and substantial. In reaching this determ nation
the only factor he considered was that he was aware of 6 injuries
including a fatality that had occurred in face areas inby
unsupported roof. He opined that in the absence of a readily
vi si ble warning, a mner by accident, either in a scoop, or on
foot to take a nmethane reading at the face, could go beyond
per manent support, and thus could get seriously injured. On
cross-exam nation, he was asked to describe the analysis he went
t hrough in concluding that the violation was significant and
substantial. He answered as follows: "The condition that exists
where soenmbody could get seriously injured before it can be
corrected". (Tr.80). [sic]

I do not place much wei ght on the opinion of Holland,
i nasmuch as it was not based on the proper evaluation to be used
in determ nating whether the violation was significant and
substantial (See Mathies, supra). The absence of either a
physi cal barrier, or a posted readily visible warning inpeding
travel beyond permanent support violated section 75.208 supra,
and also contributed to the hazard of a person inadvertently
goi ng under unsupported roof, and thus being subject to the risk
of beconming injured froma roof fall. However, due to the
presence of various clues providing notice to a mner of the end
of the supported roof area and comrencement of unsupported roof
e.g., the last row of roof bolts, the presence of the curtain,
and the contrast between rock dusted and non rock dusted areas,
conclude that it has not been established that there was a
reasonabl e |i kelihood that the hazard herein contributed to by
the violation would have resulted in an injury produci ng event
(U S. Steel, supra) According | conclude that it has not been
established that the violation herein was significant and
substantial. (See Mathies, supra U S. Steel supra).
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I,

The gravity of the violation herein i.e. that as a
consequence thereof a person m ght have been inadvertently
subjected to a hazard of being injured by a roof fall, and the
negl i gence of the Respondent in committing this violation are
mtigated sonmewhat when taking into account the fact that a
war ni ng devi ce had been posted that was visible at least to
Giffith. Also there were other physical clues present to warn a
person of the demarcation between the end of the supported roof
and the commencenent of unsupported area. | find that a penalty
of $100 is appropriate for this violation.

B. Docket No. LAKE 91-59
1. Citation No. 3538629

On Novenber 2, 1990 Inspector Stamm conducted an inspection
of in Mne No. 26 and found that a visible warning or physica
barrier was not posted at the end of pernmanent roof supports
out by the working face of the 47th south entry of the
12CM 2(007-0) working section. A cut had been extracted 17 feet
i nby the last row of roof bolts. The inspector issued Citation
No. 3538629 alleging a violation of 30 C.F.R 75.208.

Respondent does not contest the violation. Also taking into
account the facts concerning this citation as set forth in the
parties' stipulations (paragraph 9-A, Joint Exhibit 1), and the
facts testified to by Stammin a deposition taken Septenber 25,
1991, (Exhibit R-E), | conclude that Respondent did violate
section 75.208 supra.

According to Stamm in essence, the violation is to be
consi dered significant and substantial inasmuch as a person "may
possi bl y" go inby the last row of bolts and thus be subject to
unsupported roof (Exhibit R-E page 9). He indicated that once a
person is under unsupported roof, there is a reasonable
i kelihood of a serious injury in the event of a roof fall

I find that Stanm did not use the proper standard in
eval uati ng whether the violative condition herein was significant
and substantial. Consistent with my decision in Docket No. LAKE

91-46 infra A, | find the violation was not significant and
substantial. Also consistent with the decision in LAKE 91-426,
infra A., | find a penalty of $100 appropriate for this

vi ol ati on.
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2. Citation No. 3538761

On Novenber 2, 1990, Arthur Woten, an MSHA i nspector
conducted an inspection at Mne No. 26, and found that a readily
vi si bl e warni ng device or a physical barrier was not installed to
i npede travel beyond permanent roof support at the 53 north O
poi nt face area of the 12-8 working section. According to Woten
an area of approximtely 10 feet by 15 feet containing 4-6 inches
of | oose cap coal was unsupported. The inspector issued Citation
No. 3538761 alleging a violation of 30 C.F.R 75.208.

Respondent's does not contest this violation. Based on the
testi mony of Wboten, who indicated that when he exami ned the area
in question there was no visible warning to i npede travel beyond
per manent roof support, | find that Respondent herein did violate
section 75.208 supra.

Woot en opined that the violation herein was significant and
substantial. He indicated in his deposition, of Septenber 25,
1991, in essence, that in order for a violation to be significant
and substantial the violation nust be one that "could cause"
serious injury if it isn't corrected, people have to be in the
area, and there has to be a reasonable |ikelihood an injury.
(Exhibit R-C, Page 14). According to Woten, the situation
presented herein will cause an injury of a reasonably serious
nature. He indicated that these was a possiblity that someone
could go into the area of unsupported roof and thus be exposed to
cap coal, and an injury of a reasonably serious nature. He
i ndicated that there were 6 to 8 people in the area.

Jerry Conner, a safety inspector enployed by Respondent,
acconpani ed Whoten. Conner indicated that the entry in question
was rock dusted 2 feet outby the last row bolts, and there was a
curtain on the right side on the last bolt. On cross-exam nation
he indicated that the purpose of rock dusting is not to warn
m ners of the last open crosscut but rather to seal coal from
air. He also indicated that the purpose of a curtain is to bl ow
air to the face, and that it is not used as a warning device to
keep m ners away fromthe face.

Al fred Linch, Respondent's manager of safety, indicated that
prior to 1988 when section 75.208 supra was promrul gated, he
trai ned enpl oyees to recogni ze unsupported face by the presence
of gob on the floor, and by the end of ventilation controls. He
said that rock dusting is not normally done inby the |ast set of
roof bolts. Accoringly, a clue is this provided as to where the
unsupported portion of the roof begins. He said that the | ast
definite indicator of supported roof is the |last row of bolts,
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and that beyond that point it is dangerous. He al so indicated
that miners were taught that the face is inby the | ast open
crosscut.

The presence of significant anounts of cap coal in the
unsupported roof increased the hazard of a person being seriously
i njured should he go under this unsupported roof. However, in
eval uating whether the violation herein was significant and
substantial, it nust be determ ned whether there was a reasonably
likelihood that this hazard contributed to by the violation would
have resulted in an injury i.e. whether there was a reasonabl e
likelihood that, as a consequence of the lack of a barrier or
posted visible warning, that a mner would have entered the
unsupported area. My determ nation in this regard is the sanme as
| set forth above in Docket No. LAKE 91-426, infra A., for the
reasons stated there.

Consistent with ny Decision in LAKE 91-426 infra A, | find
that a penalty of $100 is appropriate for the violation found
her ei n.

C. Docket No. LAKE 91-16
The parties stipulated as foll ows:

On August 31, 1990 | nspector Wl fgang Kaak conducted an
i nspection in Mne No. 26 and found the face of the 9th
Wentry of working section 12cm 8, |.D. 005, was not
posted with a readily visible warning device. The | ast
row of permanent supports, roof bolts, was about 15
feet inby the 5815 survey tag and the face was then an
additional 10-12 feet wi thout any permanent supports.
The section was idle at this tinme but, two repairnen
and one exanm ner were on the section. The inspector

i ssued Citation No. 3538909 for a violation of 30
C.F.R 75.208. (Joint Exhibit 1, Par.10)

Based on the facts set forth in paragraph 10 of the parties’
stipulations (Joint Exhibit 1), and based on the fact that
Respondent does not contest Citation No. 3538909, | find that
Respondent did violate Section 75.208 A, supra. | find,
consistent with ny decision in LAKE 91-426, infra, A, and find
that the violation was not significant and substantial, and that
a penalty of $100 is appropriate.
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Docket Nos. LAKE 91-57 (Citation Nos. 2819363, and 2819364),
LAKE 91-99, LAKE 91-107, and LAKE 91-109

A. Docket No. LAKE 91-57, (Citation Nos. 2819363 and 2819364)
The parties stipulated as foll ows:

On Cctober 16, 1990, |nspector Mark Eslinger conducted
an inspection in Mne No. 24 and found that a golf cart
was being charged at the 12CM3 i ntake escapeway. Two
repai rmen were working on the section and Steve
Vercellina, (Marcilleno) Underground mi ne nmanager, was
al so present on the section (sic). The golf cart was

| ocated in the 7th west entry off the 1-10 main north.
The inspector issued Citation No. 2819363 for an

all eged violation of 30 CF.R 75.1105. (Joint Exhibit
1, Par. 17)

B. Docket No. LAKE 91-99
The parties stipulated as foll ows:

On Decenber 12, 1990 I nspector Robert Cross conducted
an inspection in Mne No. 24 and found that battery
powered golf cart No. 18 was being charged at no. 43
crosscut into the no.2 north belt drive transformer.
The inspector issued Citation no. 3536795 for an

all eged violation of 30 CF.R 0O 75.1105.

C. Docket No. LAKE 91-109

The parties stipulated as follows: "On January 3, 1991
I nspector M chael Pi ke conducted an inspection on mne no. 25 and
found that battery powered gofer located in proximty to "E"
shaft was being charged. The inspector issued Citation No.
3537125 for an alleged violation of 30 CF.R 0O 75.1105." (Joint
Exhibit 1, Par. 15)

D. Docket No. LAKE 91-107
The parties stipulated as foll ows:

On January 3, 1991 Inspector M chael Pike conducted an
i nspection on mne no. 25 and found that golf cart no.
1 located at no. 26 crosscut on the 14th east travel way
of the longwall no. 4 (1D 004) was being charged. The

i nspector of the longwall no. 3538804 for an all eged
violation of 30 C.F. R 0O 75.1105. (Joint Exhibit 1

Par. 16)
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Respondent and Petitioner further stipulated that the only issue
to be decided in Docket Nos. LAKE 91-99, 91-109, 91-107 and 91-57
(Citation Nos. 2819363 and 2819364), is whether 30 CF.R O
75.1105 is applicable, and further whether the vehicles involved
in these citations were charging stations. The parties do not
contest the facts that arose during the conduct of the
i nspecti on.

The parties, in addition, stipulated as follows:

Petiti oner and Respondent stipulate that Citation No.
2819363, LAKE 91-57, is representative of the cases
before this court and the parties are bound by the
courts decision on LAKE 91-57 for LAKE 91-99, LAKE
91- 109, LAKE 91-107 and LAKE 91-57. The parties do not
wai ve their right to appeal the courts decision on
whether 30 C.F.R 0O 75.1105 is applicable. (Joint
Exhibit 1, Par.20).

E. Citation No. 2819363 (Docket No. LAKE 91-57)
1. Introduction

Mar k Eslinger, a supervisory engineer for MSHA, testified
that when he observed the golf cart in question on October 16,
1990, a charger located on the golf cart and "enclosed in netal"
(Tr. 218), was plugged into an outlet which was located in a
crosscut off the intake escapeway. The golf cart's batteries,
| ocated under the seat of the cart, were plugged into the
charger. Eslinger tested the air current, and it was reveal ed
that air was flowi ng down the intake, and was not being vented
directly to the return.

According to Eslinger, hydrogen gas which it was released in
the charging process is "very explosive" (Tr.207). Thus,
according to Eslinger, if the air in the area where batteries are
bei ng charged is not vented to the return, in the event of an
el ectrical short, a fire could result endangering persons inby.

The mine in question has designated battery charging station
where batteries, renoved from equi pment, are charged by chargers
| ocated at the station. Batteries that are charged at the station
and the chargers at the station are larger than the chargers and
batteries | ocated on the golf cart.

Eslinger issued Citation No. 2819363 alleging a violation of
30 C.F.R 0O 75.1105.
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2. Regul ation

30 C.F.R 0O 75.1105, as petinent, provdes as foll ows:

Underground transformer stations, battery-charging
stations, substations, conpressor stations, shops, and
per manent punps shall be housed in fire-proof
structures or area. Air currents used to ventilate
structures or areas enclosing electrical installations
shall be coursed directly into the return

3. The golf cart as a battery charging station

In essence, according to Robert Allen MAtee, Respondent's
saf ety manager for the O d Ben Division, and not contradicted by
Eslinger, the installations referred to in the first sentence of
Section 75.1105 supra are primarily permanent in nature. Hence,
Respondent argues that accordingly the term"battery charging
stations", is linmted to those that are permanent in nature.
However, there is no indication in the legislative history of
Section 311(c)2 of the Federal Mne Safety and Health Act of
1977 (the 1977 Act) of any intent to limt the term"battery
charging station"” to only those that are permanent.

The wordi ng of Section 311(c) of the 1977 Act is identica
to that found in Section 311(c) of the Federal Coal Mne Health
and Safety Act of 1969 ("the 1969 Act"). The Report on the
Conmittee on Labor and Public Welfare which acconpanied S. 2917,
the Senate version of the bill that subsequently becanme the 1969
Act, in the section by section analysis of the bill's provisions,
evi dences congressional intent with regard to section 212(c)3
to " reduce the possible fire hazards wi th acconpanyi ng
i nherent dangers to human |life and property." (S. Rep. No.
91-411, 91st Cong., 1st Sess. (1969), reprinted in Legislative
Hi story Federal Coal Mne Health and Safety Act at 78).
("Legislative History")) Further, the explicit Congressiona
concern with regard to the specific hazard section 311(c) supra
is to guard against is expressed as follows: "In the event a fire
shoul d occur in one of these installations the type of equi pnment
enclosed is of such a nature that considerable snoke and funes
are emtted and therefore should be coursed directly into the
return aircourse before endangering human life." (Legislative
Hi story, supra at 78).
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Hence, the gravamen of congressional concern was not for the
hazards encountered in permanent installations, but rather the
need to vent air directly into the return fromthe type of
equi pment whose nature is such that "considerabl e snoke and funes
are emitted." This concern would clearly enconpass the situation
presented herein, i.e., a battery being charged on a nobile
vehicle. According to Eslinger, such a procedure enits hydrogen
an explosive gas, in the sane fashion that such gas is rel eased
when batteries are charged at a "permanent station". There is
i nsufficient evidence in the record to pernit a conclusion that
the hazard of such an emi ssion is |ess when batteries are charged
on a vehicle, than when batteries are charged at a permanent
station.

Further, the Conference Report on the 1969 Act inits
section by section analysis, states with regard to Section 311(c)
that it ". . . provides for fire-proof structures or areas that
house certain underground equi pnment. It also requires that al
ot her underground structures be of a fire-proof construction
Al so, air current use to ventilate these structures or areas
shall be coursed directly into the return.” (Legislative History
supra at 1134). Hence the expressed Congressional concern is for
those structures or areas that house certain equi pnent. Webster's

defines "house" as follows: ". . . 3: to serve as a shelter, 4:
CONTAI N'. Hence the common neani ng of the term house does not
have any connotation of pernmenance. Thus, | conclude that there

is an absence of any Congressional intent to limt the scope of
Section 311(c) to only pernmanent installations.

The first sentence of Section 75.1105 supra requires as
pertinent, that "battery-chargi ng stations"” be housed in fire
proof structures or areas. Neither the 1977 Act, nor the 1969
Act, nor the regulations set forth in volune 30 of the Code of
Federal Regul ations, define any of the relevant ternms of section
75. 1105 supra such as "battery charging stations", or "electrica
installations". Hence, reliance is placed on the comon neani ng
of these terms. Websters defines "station" as . . . 2: the place
or position in which something or soneone stands or is assigned
to stand or remauin." "Stand" is defined as: " (9b) to occupy
a place or location.” Webster's defines "occupy” as . . . 2a: to
fill up (a place or extent)." Hence the comopn usage of the term
"station" does not include a connotation of pernmanence. Thus, |
conclude that a golf cart, when parked, i.e., standing in a
certain place and having its battery charged, is considered a
"station", and as such is within the purview of the first
sentence of Section 75.1105 supra.

4. The golf cart was an area enclosing an electrica
i nstal |l ati on.

The second sentence of Section 75.1105 supra requires, that
air currents used to ventilate structures or areas encl osing
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electrical installations shall be coursed directly into the
return.”

The Senate Report, Legislative History supra at 78, inits
anal ysis of 212(c) of the Senate bill which became Section 311(c)
of the 1969 Act states as follows:

This section provides for certain underground equi pment
that could cause fires if not functioning properly to
be placed in fireproof structures. Air that is used to
ventilate the structure and which m ght contain noxious
fumes nust be passed directly to the return air

Experi ence has shown that such a requirenment wll
reduce the possible mne fire hazards wi th acconpanyi ng
i nherent dangers to human |ife and property. In the
event a fire should occur in one of these installations
the type of equi pment enclosed is of such a nature that
consi derabl e smoke and funes are emitted and therefore
shoul d be coursed directly into the return aircourse
bef ore endangering human life.

Thus, as explained in the Senate Report, Legislative
Hi story, supra, at 78, the "installations" that were of a concern
to Congress are those that enclose the type of equi pnent that are
of "such a nature that considerable snoke and fumes are enitted.

" Hence, since hydrogen, an explosive gas, is released when
batteries are hooked up to a charger on the golf cart, it is
consi stent with Congressional concern to hold that the snoke and
fumes thus produced should be coursed directly to the return

It next must be anal yzed whether the golf cart in question
when parked for the purpose of having its batteries charged by
the charger on the cart, is considered an "electrica
installation" within the purview of the second sentence of
Section 75.1105, supra. Reliance is placed on the commopn usage of

the term"installation". "lInstallation" is defined in Wbster's
as follows: ". . . 2(a): something that is installed for use"
"Install"” is defined in Webster's as follows: ". . . 3: to set up
for use or service". "Set up" is defined in Webster's as follows:

". . . 5(b): to assenble the parts of an erect position for use
or for operation." Hence, once the golf cart in question is set
up to be used to facilitate the charging of batteries i.e., the
cart is parked and the on-board charger, is hooked-up to and
charging the batteries, it is clearly an installation.

An alternative analysis, is that the second sentence of
Section 75.1105, supra is to be read in connection with first
sentence (See, Clinchfield Coal Co., 4 FMSHRC 465, at 467 (Judge
Melick, 1982), and that the term"electrical installations” in
the second sentence refers to those set out in the first
sentence. Hence, air currents ventilating an area encl osing an
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electrical installation i.e., a battery charging station, shal

be coursed directly into the return. (See U S. Steel, 5 FMSHRC
1577, at 1579 (Judge Broderick) (1983). Thus, since the golf cart
in question was being used as a battery charging station (See E
(2) infra), the air currents in the area in which it is |ocated
shall be coursed directly to the return (Section 75.1105, supra).
Since it is not contested that the air in the air currents in the
area where the golf cart was parked was not being coursed to the
return it is clear that section 75.1105 has been viol at ed.

I find that a penalty of $20 is appropriate for each of the
two citations in Docket No. LAKE 91-57, and for each of the
viol ative conditions cited in Docket Nos. LAKE 91-99, LAKE
91-107, and LAKE 91-1009.

Docket Nos. LAKE 91-57 (Citation No. 3538517), LAKE 91-70,
(Citation No. 3220619) and LAKE 91-87 (Citation 3220799)

A. Docket No. LAKE 91-57
The parties stipulated as foll ows:

On Cctober 2, 1990 I nspector Robert Montgomery
conducted an inspection in mne No. 24 and found that
the oxygen content in the No. 1 West Bl eeder entry from
the No. 3 crosscut inby to the upper corner was |ess
than 19.5 vol une per centum The | owest neasurenent
18.2 vol une per centumat the No. 9 crosscut an air
sanpl e bottle was collected. There are air operated
punmps in this entry. This is the active bl eeders for
the long wall P 16 off the North entries. The inspector
i ssued Citation No. 3538517 for an alleged violation of
30 CF.R 0O301. (sic) (Joint Exhibit 1, Par.21)

B. Docket No. LAKE 91-87
The parties stipulated as foll ows:

On Novenber 27, 1990 | nspector Robert Cross conducted
an inspection in the No. 24 Mne and found that the 1st
west bl eeder off the 2 main north entry was not being
ventilated by a direct current of air containing not

| ess than 19.5 per centum of oxygen. At No.6 crosscut

t he oxygen content nmeasured 18.8 per centum An air
sanpl es was coll ected to substantiate this citation.
The inspector issued Citation No. 3220799 for an

al l eged violation of 30 CF.R 0O 75.301. (Joint Exhibit
1, Par.22)
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C. Docket No. LAKE 91-70

l.
The parties stipulated as foll ows:

On Septenmber 14, 1990 Inspector Robert Stamm conducted
an inspection in Mne No. 26 and found that the 16
north active longwall 2 bleeder entry was not being
ventilated by a direct current of air containing not

| ess than 19.5 per centum of oxygen. At a | ocation 60
feet outby survey station 710 feet the oxygen content
measured 18.6 per centum The inspector issued Citation
No. 3220619 for an alleged violation of 30 CF. R 0O
301. (Joint Exhibit 1, Par.23)

The cited standard, 30 C.F.R 0O 75.301, provides in part as
foll ows:

Al'l active workings shall be ventilated by a current of
air containing not |ess than 19. volume per centum of
oxygen, not nore than 0.5 volunme per centum of carbon
di oxi de, and no harnful quantities of other noxious or
poi sonous gases.

Essentially, it is not contested that the vari ous oxygen
readings cited in the citations at issue, were obtained in
bl eeder entries which are part of the bleeder system The
readi ngs obtained are not at issue, and the only issue for
resolution is whether the area in which readings were taken i.e.
within a bleeder entry is to be considered, "active workings".

The parties further stipulated as follows:

Petitioner and Respondent stipulate that LAKE 91-87 and
91-70 are representative of all the cases involving
whether 30 C.F.R [0 75.301 is applicable. The parties
further stipulate that the courts decision shall be
applicable to LAKE 91-57, Citation No. 3538517, LAKE
91-87 and LAKE 91-70. The parties reserve the right to
appeal the courts decision on whether 30 CF.R O
75.301 is applicable.

Testi mony adduced by petitioner's witness Robert Stamm and
Respondent's wi tness Jeffrey Bennet tends to establish that, once
a week, at |east one of the bleeder entries is traversed by a
m ner in order to obtain nethane readi ngs at an eval uati on poi nt
| ocated in bl eeder entry. Also, one of the bleeder entries in
guestion contai ned water punps. Eslinger indicated that one of
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Respondent's punpers had told himthat he went into the entry
daily to check the punps. Thus, it is Petitioner's position that
the entries in question should be considered active workings, as
m ners are required, on a regular basis, to traverse themin
order to work. Petitioner further argues that, accordingly, if
these entries are not to be considered active workings, and the
quality of the air is not to be checked, then the mners
traversing these entries would be subject to the hazards of
exposure to inadequate oxygen or, harnful gases. Also, Petitioner
argues that if miners do not go into these entries to maintain
wat er punps, then accumul ated water m ght not be punped out.
Accordingly, there is a risk that water in the entries m ght
accunul ate to the point where the water would be of such a
quantity as to prevent nethane gas from escaping fromthe gob
thus creating a potentially explosive atnosphere.

The issue raised in this case has already been litigated
before three of the Commi ssion judges. In U S. Steel Corp., 6
FMSHRC 291 (1984), Judge Koutras was presented with the issue as
to whet her carbon di oxi de readi ngs an excess 0.5 percent taken at
a bl eeder evaluation point were violative of of Section 75.301
supra. Judge Koutras, concluded that the Operator's argunent was
sound and | ogical that " when read together with the other
standards found in part 75, a bleeder entry is not active
workings . . . . " (6 FMSHRC, supra at 307) Further, Judge
Koutras found, in essence, that the fact that a certified
exam ner nmust travel to the bl eeder evaluation points once a week
to make an inspection, does not place these point within the
purvi ew of Section 75.301 supra. In Rochester and Pittsburgh Coa
Co., 11 FMSHRC 1318 (1989), | was presented with the same issue
and concl uded that Judge Koutras' decision was well founded, and
chose to followit, concluding that a bl eeder systemis not a
part of the active workings of a mine. In Rusthon Mning Co., 11
FMSHRC 1506 (1989), this same issue was presented to Judge Melick
who decided to follow U. S. Steel, supra, and Rochester and
Pittsburgh Coal Co., supra and found that ". . . bl eeder
eval uation point No. 9 here cited is not within the [active
wor ki ngs] of the subject nmine". (Rusthon, supra at 1507).

I choose to follow nmy previous decision in Rochester and
Pittsburgh Coal Co., supra, inasnmuch as it was based on the wel
founded decision of Judge Koutras in U S. Steel Corp., supra and
was followed by Judge Melick in Rusthon, supra. | do not find
Sout hern Chio Coal Co. v. FMSHRC, (Civ. No. 90-1827, unpublished
deci si on, August 14, 1991, 4th Cir.) cited by Petitioner to be
relevant to a disposition of the issues at bar. In Southern Chio
Coal Co., supra the issue presented was whether the operator
violated 30 C F.R [O 75.400 which precludes an accumul ati on of
coal in "active workings". The Court, in Southern OChio, supra,
anal yzed the evidence of record, and found that there was
substanti al evidence to support the finding of the Comm ssion
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that the area cited was one where mners regularly work or
travel, and was thus in an "active working". In Southern Ohio,
supra the Court was not presented with the specific issue herein
i.e. whether a bleeder entry is to be considered within the
purvi ew of "active workings." Hence it is not relevant to a

di sposition of the issues presented herein.

I nasnuch as areas cited for non-conpliance with section
75. 301 supra, were in bleeder entries and not within active
wor ki ngs, Respondent herein did not violate Section 75.301 as
charged. Therefore, in Docket No. LAKE 91-57, Citation No.
3538517 is to be VACATED, in Docket No. LAKE 91-70, Citation No.
3220619 is to be VACATED, and in Docket No. LAKE 91-87, Citation
No. 3220799 is to be VACATED

Docket No. LAKE 91-58 (Citation Nos. 3538568 and 3538569)

At the hearing Petitioner nmoved for approval of the parties’
agreenent to settle the issues raised by the issuance of these
citations by having them anended to cite a violation of 30 CF.R
0 75.1714-3(a), and affirm ng the proposed penalty of $20 fo
each violations cited in these citations. The notion is granted
based on the representati ons made by counsel at the hearing on
the notion. It is concluded that the parties' settlenent and the
penal ti es agreed upon are appropriate under the Act.

Docket No. LAKE 91-88

At the hearing, Petitioner indicated that Citation Nos.
3539422 and 3539428 were VACATED. Based upon the representations
of counsel, | conclude that the vacation of these citations was
proper, and accordingly Docket No. LAKE 91-88 is to be DI SM SSED.

Docket No. LAKE 91-112

At the hearing, Petitioner indicated that the parties had
agreed to settle this case by reducing the proposed penalty from
$345 to $75. Based on the representati ons and docunentation
submi tted at the hearing, and considering the specifics of the
violation set forth in the issued citation, | conclude that the
proffered settlenent is appropriate under the terms of the Act.
Accordingly the notion to approve settlenent is GRANTED
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ORDER

It is ORDERED that Citation Nos. 3220508, 3539435, 3538629,
and 3538761, be amended to reflect that the violations alleged
therein were not significant and substantial. It further ORDERED
Citation Nos. 3538517, 3220619, 3220799, 3539422, and 3539428 be
VACATED. It is further ORDERED that Docket Nos. LAKE 91-70, LAKE
91-87, LAKE 91-88 be DISM SSED. It is further ORDERED that
Citati on No. 3538909 be anended to reflect the fact that the
violation alleged therein was not significant and substantial. It
is further ORDERED that Respondent pay $690 within 30 days of
this decision as civil penalty for the violations found herein.

Avram Wi sber ger
Adm ni strative Law Judge
FOOTNOTES START HERE

1. | ascribe no nmerit to Respondent's argunent that section
75. 208 supra does not require certain dinmensions of a warning
device, nor does it require that such a device contain or be made
of reflectable material. | find that the basis of the violation
herein was not that the device was not of a sufficient size nor
that it was not reflectable, but rather that the device that was
used was not "readily visible"

2. Section 75.1105 supra contains the sanme | anguage as
section 311(c) of the 1977 Act

3. Section 212(c) contains |anguage identical to that found
at section 311(c) of the the 1969 Act.



