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Cont est ant
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M ne No. 01-01401
and

UNI TED M NE WORKERS OF
AMERI CA (UMM ,
I nt ervenor

DECI SI ON

Appear ances: H Thomas Wells, Jr., Esqg., and J. Alan Truitt,
Esq., MAYNARD, COOPER, FRIERSON & GALE
Bi r M ngham Al abama, for the Contestant;
W liam Lawson, Esq., Ofice of the Solicitor
U.S. Departnent of Labor, Birm ngham Al abam, for
t he Respondent;
Patrick K. Nakanura, Esq., and George Davis, Esq.
LONGSHORE, NAKAMURA & QUI NN, Birm ngham Al abama
for the Intervenor.

Bef or e: Judge Koutras
Statement of the Case

Thi s proceeding concerns a Notice of Contest filed by the
contestant (JWR) agai nst the respondent (MsSHA) chall engi ng the
validity of an "S&S" Citation No. 9883187, issued on July 8,
1991, pursuant to section 104(a) of the Federal M ne Safety and
Heal th Act of 1977. The citation charges JWRwith an alleged
viol ation of the mandatory respirable dust requirenments found in
30 CF.R 0O 70.100(a). The respondent filed a tinmely answer
asserting that the citation was properly issued and a hearing was
hel d in Bi rmi ngham Al abama. The parties filed posthearing
briefs, and | have considered their respective argunments in the
course of my adjudication of this matter. They al so presented
oral augments during the course of the hearing, and | have
consi dered these argunents.
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| ssues

The issues in this case are (1) whether the contestant
violated the requirenents of 30 C.F. R 0O 70.100(a), and (2)
whet her MSHA acted arbitrarily and unreasonably when it mandated
a change in the "designated occupation"” required to be sanpl ed
pursuant to MSHA's respirabl e dust regulations fromcode 044 to
code 060 on the nmechani zed mining unit, MVMU 016-0, the No. 2
Longwal |, at JWR's No. 7 Mne. Additional issues raised by the
parties are identified and di sposed of in the course of this
deci si on.

Applicable Statutory and Regul atory Provisions

1. The Federal Mne Safety and Health Act of 1977,
30 U.S.C. O 301, et seq.

2. Commission Rules, 29 C.F.R 0 2700.1, et seq.

3. Mandatory respirable dust standards, Part 70, Code of
Federal Regul ati ons.

Stipul ations
The parties stipulated to the following (Tr. 5-6; 22-23):

1. JWR and the No. 7 Mne are subject to the
jurisdicition of the Mne Act and the
Commi ssi on.

2. The respirable dust sanple results which
reflect an average concentration of 2.6 My/ M3
of air in the working environnment of the
cited longwall mechanized mning unit (MW)
constitutes a violaton of 30 C.F.R 100(a).

3. MSHA' s procedures for processing the
respirabl e dust sanples collected and
subm tted by JWR, including the chain of
custody, were properly foll owed.

4, There is a presunption that the respirable
dust violaton in question, if affirmed in
this case, is a significant and substantia
(S&S) violation.

5. JWR is currently in conpliance with MSHA' s
respirabl e dust requirenents on the cited
MWJ, and it canme into conpliance prior to the
Sept enber 15, 1991, extended abat enent date.
The citation has been terninated.
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Di scussi on

The contested section 104(a) "S&S" Citation No. 9883187, is
signed by MSHA I nspector Judy A MCornmick, and it is dated
July 8, 1991. It reflects that it was served on JWR by mail, and
it cites an alleged violation of the mandatory respirabl e dust
requirenents found in 30 C.F. R 0O 70.100(a). The cited
conditions or practices are described as foll ows:

Based on the results of 5 sanples reported on the
attached advi sory nunber 0290, the average
concentration of respirable dust in the working

envi ronment of mechanized mining unit (MW) |I.D. #016-0
was 2.6 ng/mB of air. The operator shall take
corrective action to | ower the concentration of
respirable dust to within the permissible [imt of

2.0 mg/ nB8 and then sanple each production shift until 5
valid sanples are taken. Sanples shall be submitted
4800- D For bes Avenue. Pittsburgh, PA 15213

JWR does not dispute the fact of violation, nor does it
chall enge the fact that the five sanples which it took indicates
nonconpl i ance with the dust concentration limts found in
regul atory section 70.100(a). The thrust of JWR' s contest |ies
inits challenge to MSHA' s deci sion to change the designhated
occupati on on which respirable dust sanmpling is required on the
No. 2 longwall (MW 016-0), from designated occupati on 044
(tail gate shear operator), to designated occupation 060 (m ner
who wor ks nearest the return side of the longwall face). The
change was communi cated to JWR by MSHA Form 2000- 96, dated My 7,
1991, and signed by the District No. 7 Manager (Exhibit G4). 1In
a followup letter of June 3, 1991, the district nanager advi sed
JWR as follows (Exhibit C 2):

* * * * \When sanpling occupation 060 (m ner who

wor ks nearest the return side of the longwall face),
the dust sanpling instrument shall be alternated from
person to person according to who is nearest the return
side of the face (tailgate). For exanple, when the
punp is being worn by the tail gate shear operator and
the tail jacksetter goes on the downw nd side of this
shear operator, the tail jacksetter shall take the dust
punp fromthe shear operator and shall wear the dust
punmp for as long as he is the m ner working nearest the
return. The punp shall be alternated from person to
person follow ng the above procedure.

MSHA' s Testinmony and Evi dence

Kenneth Martin, MSHA Supervisory Health Specialist since
1974, testified that his duties include the review of health
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pl ans, dust sanpling, and coordinating and nonitoring dust

i nspection, sanpling, and conpliance activities. He confirmed
that the term"high risk occupation” neans "an area that has the
hi ghest concentration of dust that mners could be exposed to",
and that this is simlar to the term "desi gnated occupation”.
The rationale for requiring sanpling for both of these is the
same, and if there is conpliance with the dust lints in those
environnents where there is the highest concentration of dust,
one can assune that the other areas will also be in conpliance
(Tr. 23-27).

M. Martin stated that MSHA's dust sanpling schenme is ainmed
at measuring the respirable dust in the working atnosphere
environnent at a particular location, and not to neasure the dust
exposure of an individual. He identified an MSHA nmenorandum
dated April 4, 1988, and an excerpt from MSHA' s policy nanual
whi ch expl ains the sanpling procedures (Tr. 29; Exhibits G2 and
G 3). The policy explanation of section 70.207(e)(7), is that
"if individuals rotate out of a position that's the designated
area, that the sanpling unit would remain with that position and
not with the individual" (Tr. 30).

M. Martin confirmed that he is generally famliar with
I ongwal | m ning procedures, and he explained the types of miner
occupations associated with a longwall, and with the use of a
sketch, he explained the operation of a longwall m ning system
(Tr. 32-38; Tr. 40-47; Exhibit G6). He confirned that |ongwal
operations, including the |ocation of enployees, vary from m ne
operator to mne operator and they are all not identica
(Tr. 38). He confirnmed that he would expect to find the greatest
concentration of respirable dust at the tailgate side of the
I ongwal | face because "the dust that is generated upwi nd from
that | ocation should all be represented at that |ocation from al
your other generation sources". The mine intake air ventilation
travel s through or by all of these sources and then exits through
the return (Tr. 48).

M. Mrtin identified exhibit G4, as the May 7, 1991, MsSHA
notification to JWR that the designated occupation for dust
sanpl i ng was changed from 044, the shearer operator on the
tailgate side, to 060, the person working nearest the return side
of the longwall face. He confirnmed that he was involved in this
deternmination and he indicated that the | anguage describing the
new y designation occupation code is basically the | anguage found
in section 70.207(e)(7) (Tr. 56). Although this was the first
change for JWR in his district, he cited two other m ne operators
in the district who al so received changes to code 060 from MSHA,
and he indicated that operators in district No. 5 have al so
recei ved changes. All of these changes have occurred as early as
1988, and MSHA is presently inplenenting further changes on a
m ne-by-m ne basis. He acknow edged that some | ongwall m ne
operators do not have the sane designated changes as JWR and he
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expl ai ned that a decision was made in his district that the

desi gnat ed occupati on woul d be changed from 044 to 060 only in

t hose instances where the mne operator is out of conpliance with
the dust standard. At the present time, those nmines which are in
conpliance are not required to make the change to the 060
occupation or area designation (Tr. 5).

M. Martin confirnmed that pursuant to the previously
desi gnat ed 044 designation, the tailgate shear operator would
have to | eave his sanpling device with his replacement operator
in the event there was a change in the persons operating the
tail gate shear drum However, since the change to the 060
desi gnat ed occupation, the m ner working nearest the return air
side of the longwall working face would be required to wear the
sanpl i ng device regardl ess of whether he is a shear operator
j acket setter, nechanic, or electrician. This is because MSHA
desires a sanpling of the enployee who works closest to the
return air side of the face, and that | ocation should represent
t he hi ghest concentration of dust that any m ner woul d be exposed
to on the longwall face based on the various dust generation
sources and the manner in which the face is ventilated. He
identified the |l ocation by placing a red "X" mark on the sketch
and he confirmed that this is the |last |ocation on the face
before the air enters the return (Tr. 60-64).

M. Martin stated that MSHA i npl emented t he designation
change in light of the wider |longwall face areas being mned and
i ncreased production, and MSHA's belief that the sanpling of the
044 occupation was not representative of the highest dust
concentration and m ner exposure (Tr. 64). M. Mrtin confirmed
that MSHA's technical support division has conducted an
envi ronnental dust control investigation at the JWR No. 4 M ne,
and he identified Exhibit G5, as a copy of the report (Tr. 68).
He further confirned that the basic nmanner in which longwalls are
m ned and ventilated, including the route of intake air traveling
t hrough the dust generation sources and existing out of the
returns, is basically the same in all |ongwall operations
(Tr. 72). The MSHA report in question recommended that MSHA
consi der changi ng the desi gnated occupations in the No. 4
| ongwal | because the 044 occupation did not always have the
hi ghest dust concentration. Sanpling was done at fixed points
in that mne, and the dust concentrations at these fixed points
wer e higher than the 044 designated occupations (Tr. 74). In his
view, the report supported the decision to change the designhated
occupation to the person working furthest downwi nd or within
48 inches of the corner of the l|longwall face, and where the dust
concentrations are higher at the fixed point near the return side
of the longwall face (Tr. 75).

M. Martin confirnmed that pursuant to the designated
occupati on change required of JWR the sanpling schene in
qguestion is sanpling the environnment and not the individual mner
exposure, and that section 70.207(e)(7) of MSHA' s regul ations
permts sanpling the environnent at the "worst |ocation" where
all of the "bad air" ends up on its way out of the return
(Tr. 79).
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On cross-exam nation, M. Mrtin stated that prior to 1988
there was no 060 code designated for the m ner working nearest
the return side of the face, and the typical and common MSHA
practice at that tinme was to designate the 044 occupati on code,
which is the tail gate shear operator, and this was the typica
designation for all longwalls in District No. 7 (Tr. 93). The
reason for this was that the 044 occupation was the occupation
normal Iy closest to the return side of the longwall face.
However, since |longwall mining has changed over the years, nore
peopl e are working downwind and with renote control, people nove
about on the face nore, and it has become obvious that the 044
occupati on was not the proper occupation for sanpling on a
| ongwal | operation (Tr. 94).

M. Martin confirned that in making the change to the new
occupation code, MSHA did not rely on dust sanples collected at
the cited MMJ pursuant to MSHA's policy manual (Tr. 98). He
explained the failure to sanple as follows at (Tr. 99).

A. In order for themto change the designated

occupation fromwhat's specified in the regul ations,

this is saying that we need the results of sanples to

meke that change. And since we were only changi ng back

to what the regulations specified, it's ny

interpretation that sanples were not required to nake

t hat change.

JUDGE KOUTRAS: So you determ ned you didn't need any
sanpl es. You would just make the change wi thout them

A. Changing to what the regul ation specified.

Referring to a page fromthe inspector's handbook, which was
i ncluded as part of his deposition, and which nentions sanple
results, M. Martin explained that this requirement applied when
MSHA was changing its sanple procedures to deviate from what was
required under the regulation (Tr. 100).

M. Martin stated that the tailgate shear operator is not
necessarily the only occupation normally closest to the | ongwal
face return over the course of an eight-hour shift, and that jack
setters, nmechanics, electricians, and others may be present
downwi nd closer to the return side than the shear operator
(Tr. 102). He confirnmed that MSHA's current sanpling schene is
to sanmple the environnment that has all of the air contaminant's
passing by at any given tinme during the shift, and if the
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environnent of that unit is not in conpliance, everyone would
likely also not be in conpliance (Tr. 105-106).

M. Martin stated that pursuant to MSHA' s current
desi gnation of the 060 occupation and the instructions given to
JWR, the dust sanpler punp nust be passed to the individual who
at any given time is closest to the "X" | ocation shown on the
sketch and he expl ai ned how this was to be done when different
people are in that area during the course of a working shift
(Tr. 107-111). He confirmed that under this sanpling procedure,
the environnent, rather than individual mner exposure, is being
sampled (Tr. 111).

M. Martin confirmed that the mi shandling of a punp, by
turning it upside down, could possibly cause oversized particles,
but he believed that follow ng proper sanpling procedures in
changi ng and repositioning the punp should not cause probl ens
(Tr. 115). He agreed, however, that mishandling a punmp could
create a sanpling problem "depending on howit's m shandl ed”

(Tr. 116).

M. Martin confirmed that MSHA did not rely on the study at
the No. 4 Mne in making the designated occupati on change at the
No. 7 Mne, and he had no personal know edge as whet her the
longwall mning practices in the two mnes are the sane
(Tr. 117). He confirmed that sone longwall sections in his
district have the 060 designation, and that once a 044
desi gnation out of conpliance changes will be made to the new 060
designation. In the event any 044 designations never goes out of
conpl i ance, MSHA may consi der changing themall to 060 (Tr. 120).

M. Martin stated that the newy designated 060 occupation
does not identify any particular individual or occupation, and it
could apply to any enpl oyee who conmes within the definition found
in section 70.207(e)(7). The 060 conputer code actually refers
to anyone to who is in the area closest to the return on any
given work shift for whatever period of time they are there
(Tr. 126). He confirned that a 060 sanple over a working shift
woul d be a sanple of the area where people were working furthest
downwi nd (Tr. 126).

M. Martin stated that there was no way to deterni ne whether
the five sanple cassettes supporting the violation in this case
were worn by five different individuals unless one were to |earn
who was wearing the specific devices on the sanpling days in
guesti ons. He confirmed that the five cassettes found their way
into the "060 occupational zone of hazard", and the sanpling
results indicated nonconpliance (Tr. 127). He confirmed that
each cassette represents a different sanpling day, but the
cassette may have been worn by any nunber of people on each of
those days (Tr. 128-129). The sanpling results "tells ne the
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area of where people were working downwi nd, what dust |evel was
in the environment” (Tr. 130). The intent of MSHA's sanpling
scheme is to control the dust in the environment (Tr. 131).

In response to questions fromthe intervenor, M. Martin
stated that the concept of neasuring the designated occupation
with the nmost dust exposure did not originate with the change to
JWR s 060 designated occupation, and that it had its origins in
1980 when the "high risk" designated occupation nmethod was pl aced
in the regulations. The current procedure allows JWR to use one
punp rather than putting a punp on everyone on the shift all of
the time. The regulations do not require that an individua
m ner be sanpled, and they only require sanpling of the person
exposed to the nost dust, and this is the desi gnated occupation
He expl ai ned why the punp is required to be placed on the person
closest to the return (Tr. 144-146).

M. Martin confirnmed that the 060 designation has al so been
required in his district at Arch of Kentucky's No. 37 Mne and
US. Steel's Cak Grove Mne (Tr. 147). He confirned that the
decision to place any mner downw nd of the |ongwall shearer |ies
with the mne operator and JWR is free to subnmit a dust plan that
does not require any mner to work downw nd of the shearer (Tr.
149). He further confirmed that the decision to i nplenent the
change at the JWR mi ne in question was based on MSHA's beli ef
that the old 044 occupation was not the proper occupation that
shoul d be sanpled as the designated occupati on because of the
peopl e wor ki ng downwi nd, the w der faces, and the higher
produci ng machi nery. Consi deration was al so given to the
comrents of mners during the dust plan review that mners were
wor ki ng downwi nd (Tr. 162-163).

MSHA | nspector Judy MCormck testified that she is assigned
to the health group and that her duties include working with
operator and MSHA coal dust sanples, and answering questions
regardi ng sanpling and sanpling procedures. She identified a
copy of a June 3, 1991, letter from MSHA's district manager to
JWR regardi ng the change in the sanpling occupation designation
and she confirmed that she drafted the letter in response to an
inquiry fromJerry Kines and Jack Stevenson, who are enpl oyed hy
JWR' s safety department (Tr. 187-191; Exhibit C2).

Ms. MCormck confirnmed that prior to the date of the letter
she had di scussed the sanpling requirements with M. Kines and
M. Stevenson, and she believed that they understood what was
required (Tr. 192).

JWR s testinony and evi dence.

Gerald Kines, safety supervisor, No. 7 Mne, testified that
his duties include dust control, and he confirmed that he was
famliar with the cited 016 MMJ, which is the No. 2 Longwall. He
confirmed that Exhibit G 6, generally depicts the |ongwall set-
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up, and that prior to the receipt of the change notice sanpling
was conducted on the tailgate shear operator. This had been a

| ongst andi ng standard practice on all longwall units, and the
change in the designated occupation is the first one that he was
aware of. He explained the operation of the sanpling dust punp
device, and although the punp itself is fairly rugged, he

i ndicated that the cassette assenbly can be nishandled. |If the
entire assenbly were turned upside down, oversized particles
could find there way to the cassette filter, and if the assenbly
is struck sharply, the dust that has already been collected may
be di sl odged (Tr. 193-200).

M. Kimes stated that prior to the designation change the
dust punp was given to the tail gate shear operator and then given
to each shift supervisor to give to each shearer operator and it
stayed with that operator for the entire shift. Pursuant to the
current 060 designated change the punp is passed from one person
to anot her over the course of the shift, and he assunmed that four
or five, and possibly nore, people would wear it depending on the
situation. However he stated that "I'mnot a highly qualified
longwall man so I can't say about every situation” (Tr. 202). He
was trained in dust sanpling in 1975, and his duties include the
dust sanpling at the mine, but he has never been a "dust
technician" (Tr. 203).

M. Kinmes disagreed with the change in question because he
bel i eves that JWR was singled out and that other |ongwal
operators are not required to change, and the punps are likely to
be damaged when transferred from one person to another. He does
not have the manpower to keep records as to who wears the punp at
any given tinme or long it is worn. He was also of the opinion
that the intent of the regulations is to nonitor the individua
exposure of unhealthy concentrations of dust, and that the 060
nmet hodol ogy does not give any accurate readi ng of the dust
exposure of any individual mner. He could not state whether
keeping the punmp with the tail gate shearer operator was a better
met hod of nonitoring an individual's dust exposure (Tr. 207).

On cross-exam nation, M. Kines confirmed that since
changing to the 060 designation, there have been no problens in
obtai ni ng dust sanples. He stated that he has never operated the
| ongwal | equi pnrent and that he does not routinely observe the
ci rcunst ances under which the sanpling devices are rotated anong
enpl oyees. He acknow edged that mechanics and el ectricians
occasionally work downwi nd of the shearer. He was generally
famliar with MSHA' s dust regul ations, but he was not famliar
with the regulatory definition of the designated occupation unti
it was pointed out to him He was told that the designation to
the 060 occupation was the result of the nmine going out of
conpl i ance, and he had no prior know edge that the No. 4 M ne had
undergone a simlar change (Tr. 208-215). He acknow edged t hat
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one cannot assure that enpl oyees downwi nd of the shearer operator
are not exposed to greater respirable dust concentrations than
t he shear operator (Tr. 228).

In response to further questions, M. Kines confirned that
he was aware that JWR is now in conpliance and that the violation
has been abated. He acknow edged that conpliance was achi eved by
five valid sanples of the 060 designation taken at the No. 2
l ongwal | and submitted by JWR and that there was apparently no
m shandl i ng of the punp in those instances (Tr. 252). He
confirmed that miners are supplied with personal dust protective
devices and respirators if they request them (Tr. 256-258).

Deposition testinony.

In the course of the hearing, JWR s counsel noved for the
adm ssion of portions of the deposition testinony of M. Bobby
Tayl or and M. james Rivers, previously taken by the intervenor's
attorney. These individuals were identified as associate safety
supervi sors who work for M. Kines at the No. 7 Mne. The notion
was granted, and without objections, the conplete depositions
were received as part of the record in this case (Tr. 261-263).

Janmes Rivers disagreed with MSHA's requirement that JWR pass
the punp to the miner who is nost downw nd because it was his
opinion that the integrity of the sanmple is jeopardi zed when the
punp i s handl ed and exchanged by many people (Deposition pgs. 90-
91).

Bobby Tayl or believed that the passing of the punp was an
unr easonabl e requi rement because | eaving the punp on the |ocation
all day while people are being switched out is not a
representative sanple of the dust exposure to a mner who nmay be
in the area ten-to-fifteen minutes or an hour or two hours
(Deposition pgs. 37-38).

I ntervenor UMM Testinony and Evi dence

Ray Lee, JWR |ongwal |l nechanic, testified that he is
responsi ble for the repair and mai ntenance of the longwall face
equi pnent and that he works at the face every day. He has worked
at the mne for over ten years, and has been a nechanic for over
8 years. He worked on the No. 2 longwall ow shift for seven
years until July of 1991, and he is presently working on the No.
I longwall. He described his duties downw nd fromthe shearer
and indicated that he works an average of 3 to 4 hours a shift at
that | ocation. He stated that he wore a dust sanpler only one
time, but he was not allowed inby the shearer with the sanpler
(Tr. 264-271).

On cross-exam nation, M. Lee stated that sanpling is not
al ways done on the day shift, and he confirned that sanplers are
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not hung on the mechanics who are not designated occupations.
The shearer may or may not be down when he is working on it
(Tr. 272).

Nei | Young, shear operator, No. 7 Mne, stated that he has
wor ked at the mne since Decenber, 1979, and he described his
duties, which also include shoveling along the beltline and under
the shields and pans as assigned (Tr. 276-278). He stated that
he may spend 6 to 10 hours a week shoveling, and that he uses a
renote control which places himupwind for 15 feet or nore. He
has worked as a shearer operator since 1985, and at the No. 2
| ongwal | since 1987 (Tr. 280).

M. Young stated that he had no trouble passing the punp to
the next mner during the sanpling process and he indicated that
the punp wei ghs approxi mately one pound and can be passed in 15
to 20 seconds without any interruption to production (Tr. 283-
284). He stated that on one occasi on when he was sanpl ed by MSHA
in March 1991, everyone wore a punmp for one week. However, he
was the only one out of conpliance, and after expressing concern
about this, the Iongwall coordinator instructed himto sit in the
di nner hole with the punp on from8:30 to 2:00 without
perform ng any duties (Tr. 286-287).

JWR s Argunents

As noted earlier, JWR does not dispute the fact that
five dust sanmples which it collected and submitted to MSHA
pursuant to section 70.207, resulted in the issuance of the
citation for nonconpliance with section 70.100(a), and
constitutes a violation of that section. JWR s contest focuses
on several contentions which it believes amounts to an ill egal
arbitrary, and unreasonabl e application of the dust standards to
its mne.

JWR asserts that the newy designated "occupation” which
requires sanmpling is really not an occupational designation to
whi ch any particul ar occupation will be exposed to respirable
dust. JWR contends that sanpling the newy designated 060
occupati on does not reflect the individual exposure to any
particular mner and that the sanple is in fact a conposite
sanpl e, rather than an individual sanple (Tr. 9, 321).

JWR mai ntains that over the years MSHA has uniformy
designated the tail gate shear operator (designated
occupati on 044) as the occupation required to be sanpled by al
m ne operators. Relying on MSHA's argunent that the change in
t he desi gnated occupation required to be sanpled (060 m ner
wor ki ng nearest the return) is sinply a reassertion of the
mandate found in regulatory section 70.207(e)(7), JWR suggests
that MSHA has adnmittedly inproperly applied the regulation since
it was promulgated in 1980. Conceding that MSHA is free to
change the designated occupation required to be sanpled, JWR
nonet hel ess argues that in doing so MSHA nust follow its own
policies and procedures. Citing MSHA's policy manual and an

t he



excerpt fromthe mine inspector's manual, JWR nmaintains that a
change in the designated MVJ occupation may only be consi dered
after the results of sanples collected by MSHA refl ect a need
for such a change. JWR points out that in this case MSHA has
conceded that the mandated change in the designated occupation
fromO044 to 060 was not based on any MSHA respirabl e dust
sanpl i ng of surveys supporting any conclusion that a change was
needed or warranted (Tr. 11-12; 317-320).
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JWR further contends that MSHA is not uniformy applying the
change to the newy 060 designated occupation to all of its
subdi stricts, and that in district 5 the change has been applied
to only three longwalls. JWR points out that M. Martin cited
only one other MSHA district that is changing fromthe tailgate
shear operator occupation to the newly designated 060
designation. Under these circumstances, JWR concludes that it
has been singled out and treated unfairly by MSHA and that the
mandat ed change, which has not been adnmittedly applied by MSHA
"across the board"” to all longwall mning systems is an arbitrary
and unreasonabl e abuse of discretion (Tr. 11-12; 317-320).

Wth regard to the application of Judge Wi sberger's
decision in Consolidation Coal Company, 9 FMSHRC 1509 (August
1987), JWR asserted that while that case dealt with "passing the
pump", it involved a specific occupation, nanely the tailgate
shearer, and the punp was required to be worn by whoever was in
that | ocation at any given tine. |In the instant case, however,
JWR pointed out that it is difficult to determ ne that any
particul ar person will be nearest the return side of the face at
any given tinme, and that several different occupations may, at
any given time during the course of the shift, come within the
definition of t"the m ner who works nearest the return side: of
the longwal |l face. Under the circunstances, JWR concl udes that
this would result in a continual passing of the punp, and that
each tine the punp is passed, there is a risk of an invalid
sanmpl e because the punp can be turned over or dropped (Tr. 14).
JVWR has expressed concern over the problens which may result from
passi ng the dust sanpling device fromone mner to another
(Tr. 321-322).

MSHA' s Argument s.

MSHA asserts that its decision to change the previously
appl i ed occupation code 044 (longwall operator tailgate side) to
the newly designated 060 occupation (m ner who works nearest the
return side of the Iongwall face), merely changed the designated
occupation to coincide with the occupation set forth at 30 C F.R
0 70.207(e)(7), and that the district manager sinply directed JW
to sanple the occupation on the |longwall section as defined by
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that mandatory regulatory standard. Citing the appropriate
statutory | anguage of the Mne Act, and the inplenmenting

regul ations found in Part 70, Title 30, Code of Federa
Regul ati ons, MSHA concludes that it acted clearly within its
statutory and regulatory authority when it directed JWR to sanple
the newly designated 060 occupation

MSHA states that in terns of the actual mining process, the
060 desi gnated occupation could include only one nminer or rotate
anong several mners during the course of a regular work shift.
If the same miner remains in the occupati on which works nearest
the return air side during the work shift, it is MSHA's position
that the dust sanpling device would remain on that one single
i ndi vidual. However, in the event JWR' s work practices resulted
in several mners performng, at different tinmes, in the
occupati on whi ch worked nearest the return side, then the 060
designation woul d require that the sanpling device be alternated
or passed to whonever is working nearest the return air side.

MSHA asserts that it has determi ned that the return air side
of the cited longwall unit, which it has characterized as the 060
desi gnat ed occupation for any mner who perfornms works in that
area, is the area which has been deemed to have the greatest
concentration of respirable dust. MSHA' s position is that the
mner who is closest to the return air side, or "designated
occupation", is required to wear the dust punp during sanpling
regardl ess of who he nmay be. As noted above, it one mner stays
at the location of the designated occupation, the sanpling punp
stays with himas long as he is there. However, if he | eaves the
area for any reason and soneone el se conmes there to perform any
wor k, the punp nust be passed fromthe mner who | eaves to the
newmy arrived mned in order to constantly nonitor the
at nospheric environnment in that area (Tr. 10-11; 15-18).

In support of its position, MSHA asserts that the M ne Act
clearly speaks in terms of "nine atnosphere” and requires mne
operators to continuously maintain the quality of air to which
m ners are exposed within underground coal mnes. MSHA argues
that the regul ati ons have consistently adopted a "high risk"
occupati on sanpling approach which is based upon the rationale
that if persons in high-risk occupations are found not to be
overexposed to respirable dust, then it could be safely concl uded
that other mners, in less risky occupations, are protected from
excessive concentrations of respirable dust.

Citing the preanble to its regulations, 45 Fed. Reg. 23,990,
23998 (April 8, 1980), which were affirmed in Anerican M ning
Congress v. Marshall, 671 F.2d 1251 (10th Cir. 1982), MSHA points
out that sanples for the high risk occupation neasure the m ne
at nosphere in locations in the active workings, rather the
exposure of any individual mner for the duration of a shift.
MSHA concl udes that such a sanpling procedure neasures the m ne
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at nrosphere in the area of a work position, and that this nethod
of sampling at the working face has been continued under the
regul ati ons by providing designated occupation sanpling in each
mechani zed m ning unit. MSHA enphasizes the fact that

"desi gnated occupation sanples are taken in the environment of
the occupation in the nechanized mning unit that s exposed to
the greatest concentration of respirable dust".

During the course of oral argunents at the hearing, MSHA's
counsel pointed out that the designated occupation sanpling is
i ndeed area sanpling, notw thstanding the use of the word
"occupation", and that what is being sanpled is the area cl osest
to the longwall return airside, and if any mner is exposed to
any dust in that area, he nust wear the dust punp (Tr. 21).
Counsel reiterated that MSHA's rationale in requiring sanpling of
the newly designated 060 occupation is that if one sanples the
area designated as having the greatest concentration of
respirable dust, and it is in conpliance, then everyone el se
outby that area would be in conpliance (Tr. 83). Counsel stated
that "you've got to mmintain the environnent in conpliance”, and
that MSHA's theory is "the furthest he (mner) goes towards the
return air side, he is going into greater concentrations of
respirable dust" (Tr. 85-86).

MSHA t akes the position that it has not deviated fromthe
regul atory definition of the designated occupation and that it
has complied with it. 1In response to JWR s contention that it
failed to follow its policy guidelines when it nmandated the
change to the new desi gnated occupati on, MSHA' s counsel pointed
out that its policy manual explanation of section 70.207, is an
interpretation of the regulations and that section 70.207(e),
sets froth the procedure to be followed in the event MSHA is
deviating fromthe regulation in designating an occupation for
sanpling. Since MSHA has not deviated fromthe regulation in this
case, counsel concluded that there is no need for a conprehensive
dust survey or analysis to support the mandated change in
guesti on.

Citing the court decisions in American M ning Congress V.
Marshal |, 671 F.2d 1251 (10th Cir. 1982), and Consolidati on Coa
Conpany v. FMSHRC, 824 F.2d 1071, 1086 (D.C. Cir. 1987), counse
further pointed out that the courts approved of MSHA' s
requi renents regarding the sampling of the m ne atnosphere,
rather than an individual mner, as an appropriate nethod of
achieving the intent of Congress in insuring conpliance with the
statutory and regul atory respirable dust requirenments (Tr. 310-
314).

In response to JWR' s contention that it has been singled out
for enforcenent, MSHA's counsel pointed out that the
section 70.207(e)(7) requirenent for sanpling the mner who works



~97

nearest the return air side of the longwall working face has been
in effect since 1980, and that designated occupati on 060 has been
in place in MSHA District No. 5 since 1988. Counsel asserted
that JWR's mine is not the first m ne subjected to the 060

desi gnation, and that other nmine operators nationw de have this
designation. Counsel further argued that it is not disputed that
the dustiest area on a longwall is the area nearest the return
side of the longwall face. Since the entire purpose of the

regul atory schene is to nmonitor the m ne atnosphere, counse

concl udes that to neasure anything el se would be a disservice to
m ners and woul d be inconsistent with the statutory | anguage

(Tr. 314-315).

Citing Judge Wi sberger's decision in Consolidation Coa
Conmpany v. Secretary of Labor, 9 FMSHRC (August 1987), MSHA
asserts that the judge addressed the issue of who constitutes
"the miner who works nearest the return air side", and | ooking to
the plain | anguage of section 70.207(e)(7), concluded that a
violation of that section occurred since the respirable dust
sanpl i ng device was not alternated between the two mner as they
changed position on the longwall face. MSHA points out that the
judge specifically noted that the failure to transfer the
sanpling device to the m ner who worked in the tailgate position
had"the effect of not providing an accurate indication of
exposure of coal dust", Consolidation Coal Conpany, supra, at
1512.

The UMM s Argunents

The UMMA has expressed its agreenment with the position taken
by MSHA in this case. The UWA takes the position that "passing
the punp" (dust sanpling device), provides the safest not for al
of the mners on the longwall face, and that if the punp is
passed to the person closest to the return, and the dust sanple
is in conpliance, then one can be sure that all of the miners
wor king on the face will be exposed to dust which is within the
legal limts (Tr. 12-13). The UMM al so believes that the
redesi gnation of the occupation in question for sanpling not only
conplies with MSHA's regul ation, but it also provides a safeguard
for m ne operators who may "try to beat the systend (Tr. 299).
Further, the UMM believes that in order to neasure the dust
adequately, the punp should stay on the face (Tr. 300).

The UMM' s counsel asserted that the intent of sanpling is
to prevent miners fromcontracting black ung and that the
regul atory schene in issue in this case is fashioned to provide a
safety net for miners and this is provided by sanpling the m ner
with the highest dust concentration. G ven the nature of
| ongwal | s, counsel asserted that the dust punp nmust be passed in
order to determ ne the worst dust concentration. Only in this
way can one determined that all niners are breathing clean air
(Tr. 319-320).
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Fi ndi ngs and Concl usi ons

Section 202(b)(2) of the Act, 30 U.S.C. 842(b)(2), provides
in relevant part that:

each operator shall continuously maintain the
average concentration of respirable dust in the mne
at nosphere during each shift to which each nminer in the
active workings of such mine is exposed at or below 2.0
mlligrams of respirable dust . . . (enphasis added).

The purpose of this respirable dust linmtation is stated in
section 201(b) of the Act, 30 U S.C. 841(b), as foll ows:

it s the purpose of this title to provide to the
greatest extent possible, that the working conditions
i n each underground coal nmine are sufficiently free of
respirabl e dust concentrations in the mne atnosphere
to permit each miner the opportunity to work
under ground during the period of his entire adult
working life without incurring any disability from
pneunoconi osi s or any other occupation-rel ated di sease
during or at the end of such period. (enphasis added).

The statutory limtation of 2.0 mlligrams of respirable
dust found in section 202(b)(2) of the Act is reiterated in the
Secretary's regulations at 30 CF.R O 70.100(a). JWRis
charged with a violation of this regulatory standard, which
provi des as foll ows:

(a) Each operator shall continuously maintain the
average concentration of respirable dust in the mne

at nosphere during each shift to which each mner in the
active workings of each mine is exposed at or below 2.0
mlligranms of respirable dust per cubic neter of air as
measured with an approved sanpling device and in terns
of an equival ent concentration deterni ned in accordance
with O 70.206 (Approved sanpling devices; equival ent
concentrations).

MSHA' s dust sanpling procedures are found in Subpart C,
Part 70, Code of Federal Regulations. Section 70.207(a) requires
a mne operator to take five valid sanples fromthe designated
occupation in each mechanized nmning unit on a binonthly basis.
The term "desi gnated occupation" is defined by section 70.2(f),
as "the occupation on a nmechanized mning unit that has been
determined by results of respirable dust sanples to have the
greatest respirable dust concentration”. As correctly noted by
MSHA in its pretrial menorandum the regul ations have
consistently adopted a "high-risk" occupation sanpling approach
which is base upon the rationale that if persons in high-risk
occupations are found not to be overexposed to respirable dust,
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then it could be safely concluded that other miners, in

ess

ri sky occupations, are protected from excessive concentrations of

respirable dust. See: American M ning Congress ("AM")
Marshall 671 F.2d 1271 (10th Cir. 1982), where the court

V.
uphel d

MSHA' s desi gnated area respirable dust sanpling regulations

promul gated in 1980. |In that case, the court noted that
desi gnat ed occupation sanpling programis itself an an ar
sanpling program’, an stated as follows at 671 F.2d 1256:

The Secretary has denonstrated a rational basis for

"t he
ea

t he

designated area sanpling program if the atnosphere in

the area of a known dust generation source is in
conpliance with the statutory standard, then it can

safely be assuned that all mners are protected from

overexposure to respirable dust. This assunption is
justified since no one individual constantly works n

ext

to an outby dust generation source over the course of

an enterie shift.

The desi gnated occupati ons upon which the dust sanpl
device is to be place are identified in section 70.207(e)
through (10). The relevant section applicable to the cit
mechani zed mning unit (MW), No. 2 Longwall, in this cas
section 70.207(e)(7), which provides as follows:

(e) Unless otherwise directed by the Di st
the desi gnated occupati on sanpl es shall be taken by
pl aci ng the sanpling device as foll ows:

* * * * * *

i ng
(1)
ed
eis

rict Manager,

(7) Longwall section. On the mner who works nearest

the return air side of the |longwall working face or
al ong the working face on the return side within 48
i nches of the corner;

MSHA' s policy application with respect to the design
occupati on sanmpling procedures pursuant to section 70.207
found in the foll ow ng:

1. CMB & H Menp No. HQ 88-44-H (6009), April 4, 19

at ed
, are

88, from

MSHA' s Admi ni strator for Coal Mne Safety and Health to

all District Mangers, which states as follows (
G 2):

Recently, it has come to our attention that
bot h operator and inspector sanpling of

desi gnat ed occupations (DO s), in some

i nstances, may not be representative of the
dust exposure of that occupation. This is
because the sanpling device is often kept
with the individual mner who may not be

Exhi bi t
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performng the duties of the DO during the
entire shift. MSHA standards as set forth in
30 C.F.R 0O 70.207 require that dust sanples
be taken "fromthe designated occupation” in
each mechani zed mning unit (MW). Under
this rule and as established in policy (page
I1-105, Coal Mne Health and Safety

I nspection manual ), correct sanpling
procedures require the sanmpling device to
remain at the DO rather than with the

i ndi vi dual m ner, even when m ners change
positions or alternate occupations during the
shift. In this way, all mners on the MW
are assured of being protected from exposure
to excessive levels of respirable dust if the
DO s exposure is at or below the applicable
dust standard. Conversely, the practice of
keepi ng sanpling devices with individua

m ners can result in measurenents of dust
exposure that significantly underestimte the
actual exposure of the DO if the m ner
changes work positions during the shift and
takes the sanpling device with himto other
occupati ons.

| mproper sanpling of DO s has been reported
and observed particularly at |ongwal
operations. Some specific exanples of

i mproper sanpling procedures are described in
Attachment 1. Section 70.207(e)(7) requires
that, except as otherwi se directed by the
District Manger, |longwall DO dust sanples
nmust be taken (1) on the m ner who works
nearest the return air side of the |ongwal
wor ki ng face, or (2) along the working face
on the return side within 48 inches of the
corner. Therefore, when sanpling is to be
done with respect to either (1) or (2), the
particul ar sanpling procedure enmpl oyed shoul d
be identified in the operator's ventilation
system and net hane and dust control plan. In
addition the followi ng newmy established
codes should be entered in the Cccupation
Code box (lItem 11) of the dust data card:
case (1) 060-Longwal | (Return-Side Face
Worker); and, case (2) 061 - Longwal
(Return-Side Fixed). For instance, when
sanpling is done on 060, the sanpling device
must remain with the mner working nearest
the return air side of the |ongwall working
face at al tinmes, even when the mner who was
bei ng sanpled earlier in the shift is no
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| onger the one working nearest the return air
si de.

In many cases, District Managers have directed sanpling
of DO s other than those specified in Section 70.207.
The typical DO s being directed to be sanpled are

| ongwal | shearer operators. Wen sanpling is conducted
at these other occupations, identified through MSHA
sanpling as being exposed to the highest dust
concentration on the MMJ, the sanpling device nust be
kept with the DO being sanpled during the shift. It is
not to remain with the mner if duties or work

posi tions change during the shift.

2) MsSHA's Program Policy Manual, Vol. V, Part 70,
July 1, 1988, which states in relevant part as foll ows
(Exhibit G 3):

(e) |If the operator's mining procedures result in the
changi ng of miners from one occupation to anot her
during a production shift, the sanpling device nust
remain on or at the designated occupation (DO). For
exanple, if an operator alternates the duties of the
conti nuous operator on a one-half shift basis between
the continuous m ner operator and hel per, the dust
sanpl er shall be worn for one-half of a shift by the
conti nuous mner operator and the other one-half of a
shift by the helper, while each is operating the

conti nuous mning machine, or the sanpler shall renain
on the machines required by this section

A change in the designated occupation of an MMJU will be
considered after the results of sanples collected by
MSHA i ndi cate that a work position other than those
identified in this section should be designated for

bi monthly sanpling. Wen the results of a sanpling

i nspection denonstrate appreciably higher respirable
dust | evels at a nondesignated occupation w thin an
MWJ, consideration should be given to changing the

desi gnat ed occupati on.

JWR' s assertion that requiring it to sanple the newy
desi gnat ed 060 occupation, which may involve nore than one niner
while the sanmpling punp is passed, does not accurately neasure
the dust exposure of any one particular mner and is therefore
flawed, is rejected. A simlar contention was nmade in Anerican
M ni ng Congress v. Marshall, supra, where it was argued that the
area sanpling programdid not provide an accurate neasure of any
i ndi vidual mner's dust exposure. The court rejected this
argunent, concluding that the Secretary's sanpling nethod
provi ded reasonabl e approxi mati on of actual exposure. Conmenting
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on the nerits of area sanpling and personal sampling, the court
stated in relevant part as follows at 671 F.2d 1256-1257:

* * * * Nothing in the record supports the concl usion
that either type of sanpling provides a perfect nmeasure
of exposure to respirable dust. Since there is no
perfect sanpling nethod, the Secretary has discretion
to adopt any sanpling nethod that approxi nates exposure
with reasonabl e accuracy. The Secretary i s not
required to i npose an arguably superior sanpling nmethod
as long as the one he inposes is reasonably cal cul at ed
to prevent excessive exposure to respirable dust. On
this record, the difference between area and persona
sanpling is not shown to be so great as to nake the
Secretary's choice of an area sanpling program
irrational. Keeping in mnd that our task is not to
det ermi ne which nmethod is better, we hold that the
Secretary's choice of area sanpling over persona
sanmpling is not legally arbitrary and caprici ous.

We are not unm ndful that area sanpling may effectively
require | ower dust |evels than m ght be required under
a personal sanmpling program This is because an
operator mght conceivably be cited for a violation of
the 2 ng./nB standard on the basis of area sanpl es even
t hough no individual mner was exposed to nore than 2
ng./ 8 of respirable dust during a shift. The fact
that in theory the regulation may require operators to
mai ntain a dust level below 2 ng./nB in its person-by-
person i npact does not render the regulation legally
arbitrary and capricious. W repeat that all proposed
sanpling nethods are | ess than perfect and are desi gned
to provide only estimates of actual exposure. Since
measurenent error is inherent in all sanpling, the very
fact that Congress authorized a sanpling program
indicates that it intended some error to be tolerated
in enforcenent of the dust standard. The nethod
sel ected by the Secretary, while perhaps nore
burdensonme in its inpact on mne operators than other
met hods, is not beyond the scope of his discretion

* * * * Control of dust at the source will obviously
contribute to reducing the |level of personal exposure.
By contrast, the results of personal sanples do not

all ow identification of dust sources due to the
movement of miners through various areas of the nine
during the course of a working shift. 1d. Thus, while
a personal sanpling system makes possi bl e the
identification of discrete individuals who have been
overexposed, it does nothing to ensure reduction of

dust generation because the source of the dust cannot
be determined. Therefore, it clearly appears that area
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sampling can rationally be found to be superior to
personal sanpling as a neans of enforcing (as opposed
to merely measuring) conpliance with the 2 ng./n8
st andard.

JWR' s contention that the passing of the dust punp from
mner to mner during the sanpling cycle may jeopardi ze the
integrity of the sanple because of mishandling is rejected. JWR
presented no evidence to support any conclusion that the five
sanpl es which it took and submtted to MSHA, and which refl ected
nonconpl i ance, were in any way contam nated or otherw se invalid
because of any abuse or mishandling. Indeed, JWR s safety
supervi sor Kimes acknow edged that the five sanples subsequently
taken to abate the violation were apparently not m shandl ed, and
shearer operator Young, who works on the longwall, testified
credi bly that he has had no problens in passing the punp to other
m ners and that the punp can be passed rather quickly w thout any
interruption to production. Further, as noted by the D.C.

Circuit in Consolidation Coal Conmpany v. FMSHRC, 824 F.2d 1071
1088 (D.C. Cir. 1987), MSHA's Part 70 regul ations contain
detail ed procedures for mine operators to follow in taking

respi rabl e dust sanples, and that any risks resulting from m suse
of sanpling equi pment or deliberate contam nation of sanples lies
with the m ne operator.

I find no merits in JWR s contention that MSHA has
followits own policy in mandating the change in the designated
occupation sanmpling requirenment. | agree with MSHA's position
that the policy references which mention sanpling as a condition
precedent to any change in the designated occupation applies in
t hose instances where MSHA's district nmanager has directed a
change in a designated occupation other than the one specifically
referred to in section 70.207(e)(7). 1In other words, if the
change invol ves an occupation other than 060 (m ner who works on
the return side of the longwall face), then the policy |anguage
seemingly would require sanpling to justify that change. In the
i nstant case, MSHA's mandated "change" was in effect an
affirmati on of the specific requirenments found in
section 70.207(e)(7), and JWR has not rebutted the fact that the
regul atory designated occupation is in fact the are which has the
hi ghest concentration of respirable dust on the longwall unit in
qguesti on.

I find some nmerit in JWR s argunents that MSHA has not
applied the requirement for sanpling the 060 designated
occupation "across the board" to all mine operators. Since
MSHA' s position in this case with respect to the requirenment that
JVR sanpl e the 060 occupation is based on its assertion that it
is sinply relying on the specific requirenment found in section
70.207(e)(7), | find it sonmewhat contradictory that MSHA has not
seen fit to apply the regulation to all mne operators. However,

failed to
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on the facts of this case, | cannot conclude that JWR has been
arbitrarily singled out for special treatnent. M. Martin's
credi bl e and unrebutted testinony reflects that other mne
operators in the JWR enforcenment district, as well as in at |east
one other district, have also been required to sanple the 060
desi gnat ed occupati on pursuant to section 70.207(e)(7).
M. Martin confirnmed that MSHA intends to inplenment further
changes on a mine-by-mne basis as those nmines are found to be
out of conpliance with the dust requirements based on sanpling of
occupations other than 060, and that these mnes will in the
future be required to sanple the 060 occupation

As noted earlier, JWR does not dispute the fact that the
dust sanple results relied on by Inspector McCorm ck in issuing
respirable dust in the working environnment of the cited
Ceorge A. Koutras
mechani zed mning unit (MW) was 2.6 mlligrams of respirable
dust per cubic nmeter of air, and that this exceeded the
regulatory limt of 2.0 milligrans of respirable dust per cubic
meter of air found in the cited section 70.100 (a).

JWR s contention that MSHA acted unreasonably and
arbitrarily when it directed it to change the designated
occupation from occupati on code 044 to 060 for purposes of
sanpling to insure conmpliance with section 70.100 (a), is
rejected. | agree with MSHA' s position in this case, and
conclude and find that in nandating the change in the designated
occupation, MSHA acted within its authority and in Strict
conpliance with the sanpling procedures found in section
70.207 (e) (7), and in so doing, it acted reasonably in carrying
out the intent of Congress and the Act to insure that mners are
protected from excessive concentrations of respirable dust.

Under the circunstances | further conclude and find that MSHA has
established a violation in this case by a preponderance of the
credi bl e evidence, and the contested citation IS AFFI RVED.

ORDER
The contested "S&S" Citation NO. 9883187, July 8, 1991

cited a violation of 30 CF.R 0O 70.100 (a), IS AFFIRVED. The
contest filed by JWR is DENI ED AND DI SM SSED.

Ceorge A. Koutras
Adm ni strative Law Judge
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