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SECRETARY OF LABOR, : Cl VIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MsSHA) , : Docket No. SE 91-18
Petitioner : A. C. No. 40-03011-03509
V. : S & H Mne #7

S & H M NI NG | NCORPORATED,
Respondent

DECI SI ON

Appear ances: Mary Sue Tayl or, Esq., Nashville, TN,
for Petitioner;
M. Paul G Smith, Lake City, TN,
for Respondent.

Bef or e: Judge Fauver

The Secretary seeks a civil penalty for an alleged violation
of an electrical safety standard, under 0O 105(d) of the Federa
M ne Safety and Health Act of 1977, 30 U.S.C. 0O 801 et seg.

Havi ng consi dered the hearing evidence and the record as a
whole, | find that a preponderance of the substantial, reliable,
and probative evidence establishes the foll ow ng Findings of Fact
and further findings in the Discussion bel ow

FI NDI NGS OF FACT

1. S&H M ning, Inc., owns and operates S&H M ne No. 7, an
under ground coal nmine, in Canpbell County, Tennessee. The m ne was
opened in April, 1989. Paul Smth and Bob Swi sher are owners of
the operation. The mine produces coal for use in or substantially
affecting interstate comerce

2. MSHA | nspector Don MDaniel, who specializes in
el ectrical inspections, issued O 107(a) Order No. 3381336 on My
18, 1990, to Tommy MCool, M ne Superintendent of No. 7 M ne,
alleging the followi ng condition as an i nm nent danger

[ T] he hi gh-vol tage power line, 12,470 volts,
that supplies power to the mne was installed
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from8 6" to 15 off the ground fromthe first
set of disconnection devices to the highwal
which is a distance of approximtely 300 feet.

3. Citation No. 3381337 was issued by Inspector MDaniel for
a violation of 30 CF.R [0 77.807 based on this condition. Section
77.807-1 requires that:

Hi gh-vol tage powerlines |ocated above driveways,
haul ageways, and railroad tracks shall be installed
to provide the mninmumvertical clearance specified
in National Electrical Safety Code: Provided,
however, that in no event shall any high-voltage
powerline be installed |l ess than 15 feet above
ground.

4, I nspector McDani el began his electrical inspection of the
m ne one to two weeks before issuing the O 107(a) order and
O 104(a) citation. \Wien he began the inspection, he told MCoo
that he wanted to know the hei ght of high-voltage lines installed
on a slope going down to the high wall. The high-voltage |ines
have four wires: three phase wires and a neutral ground wre.
Each phase wire carries 7,200 volts, and the entire system has
12,470 volts. There is no protective insulation jacket on the
hi gh-vol tage |ines, which are bare wires when hung. The nmagnetic
field around each phase wire is about two feet. Both MSHA
standards and the National Electrical Code require that high-
vol tage wires be hung at |east 15 feet above the ground in areas
where people may travel to avoid any |ikelihood of contact with the
wires.

5. Normal |y, the three phase wires are hung about two to
three feet above the neutral (ground) wire in a high-voltage
system Phase and ground wires are purposefully hung with a
natural sag to allow sonme give

6. The high-voltage wires at Mne No. 7 were strung on three
poles. Two pol es belonged to S&H M ning and a third pol e bel onged
to Clinton Power Utility. The wires went fromthe Clinton Power
Uility pole at the top of a hill through the two conpany pol es and
then over the highwall and down to a substation. The phase wires
were loose with a lot of sag in them and there was a possibility
that the wind would bl ow t hem toget her

7. The powerline was installed by a contractor who had been
recomended to S&H M ni ng and had done other work for the conpany.
The line was inspected by Clinton Power and by a state electrica
i nspector before it was energized.

8. The road leading to Mne No. 7 is a public access road to
within 1/4 mile of the mine site. Graveyards are at the top of the
hill. The road forks before reaching the nine site. Persons have
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access to the area above the mne by this road, and the area is
traveled by the public including children, hunters and four-whee
drive vehicles. 1In addition, goats roamthe area above the

hi ghwal | , adding to the attraction of visitors to the area. There
are no barriers to this area.

9. A road leads fromthe mne site up the hill above the
hi ghwal | , where the terrain is rough to steep

10. Under the Act and regul ations, the conpany is required to
check the electrical systemonce every 30 days as part of their
el ectrical exam The exam ner nust check the high-voltage lines to
see whether insulators or the neutral wire is broken and to check
the height of the high-voltage lines. The area where |nspector
McDani el neasured the wires is within the scope of these required
exans. It is also subject to travel by the public, since there are
no barriers preventing public access.

11. Inspector MDaniel arrived at the mne on Friday, My 18,
1990, and contacted MCool. The two proceeded to the top of the
hill above the highwall where the conpany poles were | ocated.
McDani el took nmeasurenments of the ground wire and the phase wires.
McCool was the only conpany official present when these
measur enents were made. MDani el began naki ng nmeasurenments at the
nmetering base at the top of the hill and measured agai n about 300
feet past the two conpany poles toward the highwall edge. He wore
hi gh-vol tage gl oves and used a nmeasuring stick. MDaniel's notes
show that the distances fromthe earth to the wires were: ground
neutral |ine neasurenments 14'6", 12', 10'8", and phase |ines 11'6"
to 9'6". He stopped nmeasuring about 20 feet fromthe high wal
because he felt that he was putting hinmself in danger to go any
farther.

12. The terrain in the area past the |ast conpany pole is
very steep. Because of his fear of heights, MCool did not
acconpany the inspector all the way down the hill. He could see
McDani el at all times, but he could not always see the neasurenents
being taken or the wire that was being neasured.

13. Upon finding the above neasurenents, MDaniel told MCoo
that he was issuing an order based on the | ow heights of the high-
vol tage lines. MCool and McDaniel then wal ked back down the hil
to the bottom of the highwall

14. MDaniel's practice as an electrical inspector was that,
when he found high-voltage |lines as | ow as Respondent's he took
t hem out of service i medi ately because of the danger of
el ectrocution. He has issued inm nent danger orders in the past
for phase wires being less than 15 feet fromthe ground. MDanie
told McCool that he would have to renove power fromthe |ine.

15. Conpany officials were disturbed by the inm nent danger
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order and asked MDaniel to point out the conditions to them
McDani el went back up the hill with them and took a second set of
measurenents. He was acconpani ed by White, MCool, and Snith.
White went to within 50 feet of the |ocation where MDaniel took
the second set of measurenments. Smith was about 300 feet from
McDani el when he took the second set of wi re neasurenents.

16. White testified that, based on what he saw, he did not
doubt that the phase wires were |l ess than 15 feet of the ground,
but that he did not personally w tness MDaniel neasure a phase
wire. Smith stated that McDaniel did not in fact neasure a phase
wire, and that the order was based on the ground wi re neasurenents
al one. However, Smith could not see which wires were actually
measured by MDani el .

DI SCUSSI ON W TH FURTHER FI NDI NGS

The parties are in sharp di spute whether |nspector MDani el
measur ed phase wires and the ground wire or neasured only the
ground wire.

Paul Smith, co-owner of S&H M ning and an active supervisor at
No. 7 Mne, testified that, in the second neasurenents, |nspector
McDani el did not neasure the phase wires and all indications to
Smith were that MDani el did not nmeasure the phase wires in his
first neasurenents. Although Smth was not present when MDani el
made his first neasurenents, Smith testified that when MDani el
di scussed the order and citation with him the ground wire was the
only wire discussed. He stated that the first tinme that MDani el
stated that a phase wire was found to be under 15 feet was at the
hearing of this case.

McDani el testified that he used the term "high-voltage power
line" to include the four wires, and did not base the order and
citation on a finding that the ground wire was the only wire that
was under 15 feet.

The evi dence shows a m sunderstandi ng between the inspector
and m ne management as to the basis for the order and citation.
The inspector nmade the neasurenents shown by his notes, and found
a phase wire below 15 feet fromthe earth. However, his order
stated that the high-voltage |line was from"8' 6" to 15" off the
ground." To him the high-voltage |line included all four wres,
and he neant both the phase wires and the neutral wire in his order
and citation.

I find that the order and citation reasonably specify the
condition found by the inspector. However, the order and citation
woul d have been clearer had the inspector stated his measurenents
of the phase wres.

Respondent contends that the facts in any event do not warrant
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an i mm nent danger order and that the citation should be reduced to
an allegation of a non-significant and substantial violation

The Conmi ssion has held that a violation is "significant and
substantial” if there is "a reasonable |ikelihood that the hazard
contributed to will result in an injury or illness of a reasonably
serious nature." U S. Steel Mning Co., Inc., 7 FMSHRC 327, 328
(1985); Cenent Division, National Gypsum Co., 3 FMSHRC 822, 825
(1981); Mathies Coal Co., 6 FMSHRC 1, 3-4 (1984). This evaluation
is made in terms of "continued normal mning operations.” U.S.
Steel Mning Co., Inc., 6 FMSHRC 1573, 1574 (1984). The question
of whether a particular violation is significant and substantia
must be based on the particular facts surrounding the violation
Texasgul f, Inc., 10 FMSHRC 498 (1988); Youghi ogheny & OChi o Coa
Conpany, 9 FMSHRC 1007 (1987).

Anal ysis of the statutory |anguage and the Conmm ssion's
decisions indicates that the test of an S&S violation is a
practical and realistic question whether, assum ng continued mning
operations, the violation presents a substantial possibility of
resulting in injury or disease, not a requirenent that the
Secretary of Labor prove that it is nore probable than not that
injury or disease will result. An illustration of this point is
US. Steel Mning Co., Inc., supra, in which the Comm ssion
affirmed an S&S finding by a Commi ssion judge. The judge found
t hat :

* * * [Aln insul ated bushing was not provi ded where the
insulated wires entered the control box for a water punp.
The insulation on the wires was not broken or damaged.
The water punp's electrical systemwas protected by two
fuses - one a 30 anp fuse on the cable, and one a 10-30
anp control fuse inside the box. Wen it is operating,
the punp vibrates, and the vibration could cause a cut in
the insulation of the wire in the absence of a bushing.
This could result in the punp to becone the ground and,
if the circuit protection failed, anyone touching the
punp coul d be shocked or electrocuted. * * * [5 FMSHRC at
1791 (1983); enphasis added.]

As found by the judge, injury fromthe m ssing-bushing
violation could result if the insulation wore through to netal and
the circuit protection systemfailed to operate. However, one may
observe that circuit protection devices are not presuned to be
"reasonably likely" to fail unless they are found to be defective.
There was no finding of defective fuses in the U S. Steel case.

The violation presented a substantial possibility of injury, not
proof that injury was nore probable than not. The effective
meani ng of the Commission's term"reasonably likely to occur" as
applied in cases such as U S. Steel is to find an S&S violation if
the violation presents a substantial and significant possibility of
injury or disease, not a requirenent that injury or disease is nore
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probabl e than not. This meaning harnonizes with the statute, which
does not use the phrase "reasonably likely to occur” or "reasonable
i kelihood"” in defining an S&S viol ati on, but states that an S&S
violation exists if the "violation is of such nature as could
significantly and substantially contribute to the cause and effect
of a coal or other mine safety or health hazard" (0O 104(d)(1) of
the Act; enphasis added). |In contrast, the statute defines an
"imm nent danger" as "any condition or practice . . . which could
reasonably be expected to cause death or serious physical harm
before [it] can be abated" (Footnote 1) and expressly classifies
S&S violations as | ess than inmm nent dangers. (Footnote 2)

Thus, an "inm nent danger"” is a graver safety hazard than an
S&S violation. | find that the height and | ocation of the wires
found by the inspector presented a substantial possibility of
resulting in serious injury, but did not show an "i mm nent danger."
The area was accessible to the public, and to the conpany's
el ectrical exam ners, but considering the | owest height of the
phase wires at 9'6", and the relative infrequency of persons being
in the area, | find that the Secretary did not prove that it "could
be reasonably expected" that the condition would "cause death or
serious physical harm before [it could] be abated."

Accordingly, the imm nent danger order will be vacated, and
the O 104(a) citation will be affirnmed.

Considering all the criteria for a civil penalty in O 110(i)
of the Act, | find that a civil penalty of $300 is appropriate for
the vi ol ati on.

CONCLUSI ONS OF LAW
1. The judge has jurisdiction in this proceeding.

2. The Secretary did not prove that an inm nent danger
exi sted as alleged in Order No. 3381336.

3. Respondent violated 30 CF. R 0O 77.807 as alleged in
Citation No. 3381337.
ORDER

1. Order No. 3381336 i s VACATED.

2. Citation No. 3381337 is AFFI RMED
1 Section 3(j) of the 1969 M ne Act, unchanged by the Federal M ne
Safety and Health Act of 1977.
2 Section 104(d) (1) limts S&S violations to conditions that "do
not cause i mm nent danger. "
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3. Respondent shall pay a civil penalty of $300 within 30
days of the date of this decision.

W I 1iam Fauver
Adm ni strative Law Judge

Di stribution:

Mary Sue Taylor, Esq., Ofice of the Solicitor, U S. Departnment of
Labor, 2002 Richard Jones Road, Suite B-201, Nashville, TN 37215
(Certified Mil)

M. Paul G Smith, S&H M ning, Inc., P. O Box 480, Lake City, TN
37769 (Certified Mil)

/ fas



