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M NE SAFETY AND HEALTH . Docket No. LAKE 91-54-R

ADM NI STRATI ON ( MSHA) , :  Order No. 3537140; 1/9/91
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M ne No. 26

M ne 1D 11-00590
SUMVARY DECI SI ONS

Appear ances: Timthy M Biddle, Esq., Thomas C. Means, Esq.
Crowel | & Moring, Washington, D.C., for the
Cont est ant ;
Edward H. Fitch, Esq., Ofice of the Solicitor
U. S. Departnment of Labor, Arlington, Virginia, for
t he Respondent.

Bef or e: Judge Koutras
St at enent of the Proceedings

These proceedi ngs concern Notices of Contest filed by the
contestant (O d Ben) pursuant to section 105(d) of the Federa
M ne Safety and Health Act of 1977, challenging the legality of a
section 104(a) citation and a section 104(b) order issued on
January 9, 1991, by MSHA Inspector Robert S. Stamm The citation
and order are as follows:

Section 104(a) non-"S&S" Citation No. 3537139, issued at
8:03 a.m, cites an alleged violation of section 103(a) of the
Act, and the cited condition or practice is stated as foll ows:

While attenpting to performthe on-goi ng mandat ed
quarterly Safety and Health inspection of the entire
underground M ne 26, MSHA I nspector Robert Stamm was
refused mantrip or other nodes of transportation on the
8:00 AMto 4:00 PMshift on January 9, 1991, on

i nstructions from Robert Roper, M ne Superintendent.
This precluded M. Stamm s ability to properly trave
and inspect the mantrip and associ ated areas of the

m ne, and inpeded the inspection
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The inspector fixed an abatement tine of 8:18 a.m,
January 9, 1991, and thereafter at 8:19 a.m that same day he
i ssued section 104(b) Order No. 3537140, citing an alleged
viol ation of section 103(a) of the Act. The order reflects that
"no area" of the mine was withdrawn, and the condition or
practice cited is described as follows on the face of the order

Roger Roper, M ne Superintendent, failed to abate
104(a) citation number 3537139. Roger Roper, M ne
Superint endent, deni ed MSHA | nspector Robert Stammthe
right to ride the mantrip transportation, which inpeded
his efforts to perform nmandated i nspection activities
of the mantrip and associ ated areas.

The respondent (MSHA) filed tinely answers to the contests
and asserted that the citation and order were properly issued for
vi ol ations of section 103(a) of the Act. O d Ben subsequently
filed a Motion for Summary Deci si on pursuant to Comr ssion
Rule 64, 29 C.F. R 0 2700. 64, acconpanied by four (4) pre-tria
depositions of the inspector, his supervisor, and MSHA's district
and sub-district managers. MSHA filed a reply to Od Ben's
motion, and O d Ben responded with a reply brief.

After consideration of Od Ben's summary deci sion notion,
and MSHA's reply, | denied the nmotion after concluding that
several issues precluded summary deci sion, and the matter was
schedul ed for hearing on the nmerits in St. Louis, Mssouri. dd
Ben subsequently filed a notion seeking clarification of the
deni al, and requested that | identify the material facts which
required an evidentiary hearing. | thereupon issued an order
clarifying the issues for trial, and the parties subsequently
requested a continuance of the hearing in order to file further
stipul ations which they believed would enable ne to proceed with
a sumuary decision of the matter without an evidentiary hearing.
The continuance was granted and the parties filed their
stipul ations.

| ssues Presented

The principal issue in these proceedings is whether O d Ben
vi ol ated section 103(a) of the Act when it refused underground
m ne transportation to Inspector Stamm during his inspection of
January 9, 1991. Stated nore specifically, the issues are
whet her or not Inspector Stamm had a | egal right pursuant to
section 103(a) to transportation furnished by Od Ben to aid him
in his inspection, and whether or not Od Ben's refusal to
provi de such transportation constituted a denial of M. Stanms
right of entry for purposes of conducting his inspection, and
precl uded or inpeded his inspection. Additional issues raised by
the parties are identified and di sposed of in the course of ny
deci si ons.
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Stipul ations

The parties stipulated to the foll ow ng:
1. Odd Ben's No. 26 Mne is subject to the Mne Act.

2. The Administrative Law Judge has jurisdiction over this
proceedi ng.

3. Citation No. 3537139 ("Citation ") and Order No. 3537140
("Order") were properly served on O d Ben

4. The parties have agreed to put this case before the
Admi ni strative Law Judge for decision based on stipulated facts
and the various briefs previously filed.

5. Beginning on Decenber 13, 1990 and consistently there-
after (until abatenent of the Order), Od Ben declined to furnish
transportation around the Mne to Inspector Stamm but no
violation of the Act was alleged until the denial of
transportati on on January 9, 1991

6. Because el evator transportation between the surface and
t he underground workings at the bottom of the shaft was necessary
for access into and out of the Mne, Od Ben provided it to
Stanm O d Ben did not provide transportation within the
under ground areas of the Mne because it believed that Stamm
could performhis inspection on foot.

7. Beginning on Decenber 13, 1990 and continuing unti
January 15, 1991, Stanmm continued to conduct his regular 4th
quarterly inspection of the Mne on foot, acconpani ed al so on
foot by representatives of the mners and O d Ben.

8. During this period of tinme, other MSHA inspectors who
came to the Mne were provided with transportation around the
M ne by O d Ben

9. The Mne is large, with several working faces during
this time frame; the distances to be travelled fromthe shaft to
the working faces varied from 2,400 feet (0.4 mles) for the
cl osest face and up to 10,000 feet (2.1 mles) for the farthest.

10. Mst of the nmine (e.g., the bleeder entries) can only be
i nspected on foot; all of the active workings could be reached
within a 30 to 40 minute walk fromthe bottom of the shaft.

11. During the tinme Stamm was deni ed transportation
transportati on was ot herw se avail abl e and coul d have been
provi ded.
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12. The Order was abated by O d Ben's agreenent to transport
Stanmto the | ocation where he wi shed to comrence his daily
i nspection and then to transport him back to the shaft at the end
of that inspection, but not fromplace to place in the M ne
during the interval between those times.

13. Stamm was not denied access to the mantrip for the
purpose of inspecting it and that is not an issue in this
proceedi ng.

14. It took Stammthree days |longer to conplete his 4th
quarterly inspection (when transportati on had been denied for
over a nonth) than his 3rd quarterly inspection (when
transportation had been provided). This may |argely be expl ai ned
by the extra tine it took Stammto walk into and out of the M ne
in the 4th quarter.

15. Stammissued nore citations and orders during the
subj ect 4th quarter than during the 3rd quarter, and
substantially nore than during any prior 4th quarter in recent
years or in any quarter back through 1986.

16. MSHA believes that the denial of transportation slows
down inspectors and neans that inspections take longer to
conpl ete.

17. MSHA inspections may be conducted by nultiple inspectors
si mul t aneously.

18. MSHA inspectors are free to begin their inspections at
any time of the day, anywhere in the M ne they choose, w thout
prior notice.

19. MsSHA's Program Policy Manual provides that a denial of
MSHA' s statutory right of entry can occur indirectly, but
"[t]here nust be a clear indication of intent and proof of
indirectly denying entry." Indirect denial of MSHA s right of
entry occurs when there is a "[r]efusal to furnish avail able
transportation on mne property when it is difficult or
i npossi ble to inspect on foot."

20. Prior to Decenber 13, 1990, O d Ben had conplained to
Stanm s supervisors that he was inmproperly conducting himself by
i ssuing an excessive nunber of citations and orders, including
many whi ch they believed were |egally defective, and by taking
directions fromthe UMM. O d Ben asserted that this was
di srupting their operations because Stamm went to nultiple areas
of the M ne during each inspection day. MSHA acknow edges that
O d Ben made these conpl aints but subnmits that MSHA i nspectors
are supposed to |look into problens that they are told about by
m ners.
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21. O the approximately 285 citations and orders issued by
Stamm during his 1990 3rd and 4th quarterly inspections, sone 79
were vacated or nodified by MSHA as a result of the 30 C.F. R
Part 100 conference process or after Od Ben had contested them
at the Comm ssi on.

22. Although O d Ben contested additional citations and
orders issued by Stamm those cases were not set for hearing
until many nonths later, offering no inmediate relief from what
O d Ben believed were inproper and over-zeal ous enforcenent
actions. MSHA notes that O d Ben did not file nmotions to
expedite these proceedings and O d Ben notes that it did not
bel i eve expedited hearings woul d have been granted since it had
abated the alleged violations.

23. The only two mines in MSHA's District 8 which were put
on MSHA's Speci al Enphasis program (based on the nunber of
violations issued) are the two which Stanm had been i nspecting.
MSHA questions the relevance of this fact in |ight of other
possi bl e expl anati ons.

24, Ad Ben's Safety Director Dave Stritzel was an MSHA
i nspector for 11 years before he was hired by Od Ben in 1982.
He served as a regular inspector from 1971-1976 and in 1976 was
promoted to supervisory technical specialist (health).

25. As an MSHA inspector, Stritzel believed that there was
no | egal requirement that mne operators had to furnish
transportation all around their mnes to MSHA inspectors.

Stritzel believed, based upon his experience as an MSHA inspector
and his exam nation of the Mne Act and regul ati ons, that
providing in-mne transportation to an MSHA inspector, |ike
offering himcoffee in the Mne office, was voluntary on a nmne
operator's part and that an operator could cease to offer this
courtesy to an obnoxious inspector, to an inspector who abused
the privilege, or to an inspector who for any reason was deened
no | onger deserving of such favors. MSHA notes that none of its
current enpl oyees who worked with Stritzel in the District can
remenber himvoicing these beliefs while he was an i nspector

MSHA further notes that there never has been any official MSHA
policy or interpretation of the Mne Act consistent with those
beliefs. Od Ben responds that many of Stritzel's coll eagues

wi th whom he woul d have discussed this at MSHA are no | onger with
t he agency.

26. Because of Stritzel's belief as stated in the foregoing
par agraph, he believed that O d Ben was under no |egal obligation
to provide transportation to Stamm around the M ne, other than
access into and out of the Mne by elevator, since he could
perform his inspections on foot; accordingly, it was pursuant to
Stritzel's direction that O d Ben refused to offer mantrip
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transportation to Stamm on Decenber 13, 1990 and thereafter
i ncludi ng January 9, 1991

27. When transportation is provided to an MSHA i nspector
other than Stamm the usual procedure is that a conpany safety
representative drives themto a |location specified by the
i nspector; they park the vehicle while the inspector exam nes
conditions in that area; on occasion, the group may then drive
the vehicle to other locations specified by the inspector. At
the end of the inspection, the inspection party drives the
vehicl e back to the shaft.

28. (A d Ben believes that its notive for not offering
transportation to Stammis not relevant to this proceeding, any
nore than it is relevant to whether one may rightfully invoke
one's 5th amendnment right not to testify, that one is doing so
because he does not like the police investigator; that is, since
O d Ben believes that the Mne Act does not in the first place
require a mne operator to transport MSHA inspectors around its
m ne, Od Ben believes that its decision to voluntarily offer
such transportation to others but not to Stamm cannot be a
viol ation. MSHA believes that under these facts transportation
is required by the Mne Act and that O d Ben's notives are
rel evant to this proceeding.

29. Od Ben clarifies that its statement on brief that "only
inthe limted range of circunstances where the denial of
transportation effectively precludes MSHA's ability to exercise
its right of entry could there be a section 103(a) violation in
declining to chauffeur the inspector"” refers to circunstances
wher e operator-provided transportation is necessary to access al
or part of a mine to inspect it, as with the elevator to the
under ground workings of Od Ben's No. 26 M ne.

Deposition Testinony

O d Ben took the depositions of M. Stamm and his MSHA
superiors and filed themin support of its summary deci sion
noti on and supporting argunents. MSHA also relies on these
deposi tions.

MSHA | nspector Robert Stamm testified that his quarterly
i nspection of the m ne began on Cctober 29, 1990, and that prior
to this tinme he had conducted another inspection beginning on or
about July 6, 1990, and endi ng on approxi mately October 24, 1990.
He was at the mine on a regular basis except for vacation
peri ods, and this was the only m ne he was inspecting during
these time periods. He confirned that on Decenmber 13, 1990,
M. Bruce Harris, the mne safety nmanager, advised himthat the
conpany woul d no | onger provide himw th transportation while he
was conducting his regular inspections. M. Harris could not
provide himw th any reason for the denial of transportation
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M. Stamm infornmed his supervisor Steve Kattenbraker about the
matter on Decenber 13, 1990 (Tr. 6-10).

M. Stamm stated that prior to Decenber 13, 1990, he would
ride in a diesel pickup truck driven by someone in the safety
departnent to the area that he was inspecting. The truck would
normal ly wait for himwhile he conducted his inspection, and it
woul d then take himto the next area to continue his inspection.
After M. Harris informed hi mthat no transportati on would be
provided M. Stamm wrote up his notes and then proceeded to wal k
to the area to conduct his inspection, and he was acconpani ed by
M. Harris and the mner's representative and they all wal ked
(Tr. 10-12). M. Stamm confirmed that he subsequently prepared a
menor andum on Decenber 20, 1990, at the request of subdistrict
manager Sakovi ch, documenting M. Harris' refusal to provide him
with transportation (Tr. 16).

M. Stamm stated that except for Decenmber 19, 1990, when he
rode a mantrip into the mne and wal ked, his inspections during
the period Decenber 13, 1990, and January 9, 1991, were al
conducted on foot. He confirmed that in the past, when he
conducted i nspections, he usually rode into the area that he was
to inspect, the vehicle would be parked, and he woul d conduct his
i nspections on foot. The only difference in this routine after
December 13, 1990, was the fact that he had to walk to the
| ocati ons where he was to conduct his inspections (Tr. 18).

M. Stamm confirmed that after Decenber 20, 1990, and before
arriving at the mne on January 9, 1991, he spoke with
M. Sakovich about the transportation problem and that on
January 7, M. Sakovich "told me that when | went to the mne to
try and ride in on a mantrip, see if they would provide
transportation in a mantrip." M. Stamm confirnmed that he
foll owed these instructions and went to the mne on January 9,
and travel ed underground on the elevator. He proceeded to the
enpty mantrip and clinbed in and sat down. M. Harris then
informed himthat he was not permitted to ride the mantrip.
M. Stamm asked if he was being refused transportation, and
M. Harris responded "yes" (Tr. 24).

M. Stamm stated that after getting out of the mantrip he
issued a citation to M. Harris. He stated that he issued it
"due to instructions received fromdistrict manager M ke
Sakovi ch" on or about January 8, 1991, after he wote his
January 7, 1991, nmenmorandumto M. Sakovich (Tr. 26). M. Stanmm
stated that M. Sakovich was acting on instructions, and he
assunmed "it was the headquarters in Arlington" because
M. Sakovitch gave himtyped suggested wording for the citation
and order which he issued (Tr. 27-28).

M. Stamm stated that after verbally issuing the citation at
approximately 8:30 a.m, he went to the surface to wite it out
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and advised M. Harris that he had 15 minutes to obey the
citation and that he would have to issue an order if
transportation were not provided. M. Stammthen called

M. Sakovich, issued the citation and order, and returned
underground to continue his regular inspection by wal king. He
stated that he wal ked the third north belt conveyor entry and
that it took him approximately 45 mnutes or an hour to wal k one
way, and he ended up where the belt conveyor starts, and left the
under ground area between 1:00 p.m and 1:30 p.m, and left the
mne at 2:25 p.m, and returned to his office (Tr. 33, 36).

M. Stamm confirmed that the order was term nated on
January 15, 1991, after M. Harris informed himthat
transportation would be provided for himand that a diesel truck
woul d take the inspection party where he wanted to go (Tr. 37).

M. Stamm expl ai ned that the phrase "or other nodes of
transportation" which appears in the citation refers to the
di esel pickup truck which the m ne safety departnment normally
drove for inspection purposes (Tr. 38). He confirmed that he did
not ask M. Harris to provide himw th some other node of
transportation other than the mantrip when he was refused a ride
in that vehicle (Tr. 39).

M. Stamm confirnmed that Roger Roper is the mne
superintendent, and that M. Harris told himthat M. Roper had
i ssued the instructions that no node of transportation would be
provided for him (Tr. 40). M. Stamm explained the cited
conditions as follows at (Tr. 40-42):

Q Okay. Now, you -- say that it precluded your, um
the ability to properly travel and inspect the mantrip.
Do you see those words in there?

A.  Yes.
Q Al right. Wat do you nean by that, sir?

A Well, what we would normally do is if we want to
travel the travel road into the unit, ride in the
mantrip to see the condition of the travel ed road,
whether it be too rough or sonething that woul d affect
the ability to operate that piece of equipnent, and
also while you were riding this mantrip to inspect it
for steering, the brakes and things of this nature.

Q Did you tell M. Harris that you wanted to inspect
the mantrip that norning?

A No.



~125
Q Um you say that it -- and |I'm quoting here again
"ability to properly travel". Let nme stop there. What
did you nmean by, "properly travel"?

A. To ride that travel way. Like |I say, to check for
the condition of the travel way itself.

Q And you said that, um nention of the word and
associ ated areas of the mne. What do you nean by
t hat ?

A, Well, the associated areas would be part of the
travel road fromthe shaft to the working section

Q And then you go on and conclude by saying ability,
and i npeded the inspection -- |I'mquoting, "and inpeded
the inspection". And why did it inpede your

i nspection?

A.  Because when you have to walk you can't get to the
wor ki ng section as quickly as you would |ike to get
there to exam ne the things that we were required to
exam ne

Q And with respect to the wording, all of the wording
under paragraph eight on the citation under condition
or practice, um you -- | think said earlier that you
were sort of given a narrative to put in there, and
that's what you put in there; is that right?

A.  Right.

Q So these are not your words, these are soneone
el se's words essentially?

A.  Yes.
Q But you agree with them do you, sir?
A.  Yes.

M. Stamm stated that the 15 minute abatement time that he
established for conpliance with the citation "was suggested" as
enough tine to allow himto ride the mantrip. He confirmed that
the mantrip eventually filled up with people and he observed it
| eave while he was witing out his notes underground (Tr. 43).
M. Stamm confirmed that he cited a violation of section 103(a)
of the Act because of MSHA's policy interpretation of that
section. He stated that the policy states "something to the
effect that indirect denial would be if transportati on was not
provi ded and the inspection could not be performed, it would be
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i mpossi ble to conplete the inspection or inpeded the progress,
something to that effect” (Tr. 46).

On cross-exam nation, M. Stamm confirned that he is
required to conduct mne inspections four tinmes a year, and that
the inspections "are always on a tinme schedule" (Tr. 54). He
further explained as follows at (Tr. 56-57):

Q In terms of conducting a conplete inspection, AAA

i nspection, as you've nentioned was the responsibility
when you went underground on January 9, 1991. Were
there reasons pertaining to your inspection
responsibilities that you needed to get to any section
in arelatively short amount of time the transportation
that you were refused woul d have assisted you in doing
so?

A. On that date, um | can't -- | can't answer that.

I don't know if that date that would have altered ny

i nspecti on because had | planned on going to this

wor ki ng section with transportation | would have done
that. Since | was not provided, then |I would have
altered ny inspection to go to another area of the coa
mne with tinme when |'mworking an ei ght hour day.

Q And how would that interfere with your ability to
conpete an AAA inspection in terns of the area you
woul d want to go to?

A Well, it wiuld either take a I ot | onger days than
normal than what we normally would perform or possibly
by wal ki ng every area in a coal mne you possibly

woul dn't get the inspection done within the all owed
tinme.

Q Okay. And, um-- and you were in terns of your
transportati on when you take this equipnent that you
normal |y took, was it part of your responsibilities
with AAA to inspect the area as you entered into the
area fromthis bottonm ess shaft to wherever you m ght
be goi ng?

A.  Yes, |'minspecting throughout wherever |'m going.

Q Does that matter whether it's one day or the next
day or whatever day it is?

A.  No, you're just always constantly inspecting and
| ooki ng.

M. Stamm stated that he knew of at |east four inspectors
who were provided transportation throughout the mne while he was



~127

conducting his inspection (Tr. 57). He confirmed that prior to
December 13, 1990, he was al ways provi ded underground
transportation to conduct inspections and that transportation has
al ways been provided hi munless there was an equi pment breakdown
(Tr. 58).

On re-direct examination, M. Stanm stated that he has to
conplete his inspections in a "tinmely manner" so that he can
conplete four a year. He further confirmed that it is an MSHA
practice to performfour regular inspections a year on a cal endar
gquarter basis, and there is nothing to preclude nore than one
i nspector conducting a regular inspection (Tr. 59).

Steven R Kattenbraker, MSHA supervisory inspector, stated
that the "transportation situation" concerning M. Stanm first
cane to his attention on Decenmber 13, 1990, after M. Stanm had
i ssued an order shutting down the longwall. M. Stamminfornmed
hi mthat he was denied transportati on and would have to wal k back
into abate the order (Tr. 10). M. Kattenbraker believed that
the refusal to provide transportation was the result of
conplaints by dd Ben that M. Stanm "was witing a |ot of
viol ations". He explained that he "conferenced" many of
M. Stanmm s violations and that the working relationship "was not
the best" (Tr. 12). M. Kattenbraker confirmed that M. Stanm
had been refused transportation from Decenber 13, through the
rest of the year, and he identified copies of M. Stamr s
menor andum of Decenber 20, 1990, and January 7, 1991, and al so
referred to additional menoranduns by inspectors M chael Pace and
Robert Cross, docunenting the fact that they conducted section
103(i) spot inspections at the mine during the last half of
Decenber, 1990, and had been provided transportation (Tr. 16-18).
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M. Kattenbraker confirmed that he was present in the MSHA
field office at the tinme the transportation situation involving
M. Stamm was di scussed by tel ephone by M. Sakovich and
M. Childers with representatives of the MSHA solicitor's office
in Arlington, Virginia (Tr. 23). The result of that conversation
was that "we decided upon a course of action" and a citation and
order were issued on January 9, 1991 (Tr. 24). M. Kattenbraker
confirmed that M. Stamm was given suggested wording to include
in the citation and order which he issued (Tr. 24).

M. Kattenbraker stated that from January 9, 1991, when the
order was issued to January 15, 1991, when it was term nated, he
"nonitored" the situation. He confirmed that other than the
deni al of transportation, M. Stamm was not denied entry to the
m ne or barred from going anywhere in the nine, and that he
conducted inspections on several days during this tinme period
(Tr. 31). M. Kattenbraker confirned that only one inspector was
used on the inspection which began in Cctober, 1990, and that he
deci des how many inspectors to use during any given inspection
(Tr. 32).

M. Kattenbraker confirmed that he met with conmpany safety
officials Dave Stritzel and Bob McAtee on December 14, 1990, at
M. Stritzel's request, and that M. Stritzel was concerned about
M. Stamm M. Kattenbraker explained this concern as follows at
(Tr. 36):

THE W TNESS: Specifically there were sonme statenents
made that M. Stanm was issuing violations that were
not in their mnds violations, that he was perhaps --
["ve lost nmy train of thought here. He was perhaps
more, | don't know what the word is, but he was too
strong on sone of the orders. They just had an order
the night before, and they were very upset about the

i ssuance of the order, did not feel it was warrantable,
and made sone general statenments as to whatever takes
pl ace now, it can't replace the 12 hours of production
things like, that.

M. Kattenbraker stated that during the neeting with
Stritzel and McAtee "a statenment was made that M. Stamm woul d
not be provided transportation as of yesterday" (Tr. 35).

M. Kattenbraker believed that the denial of transportation to
M. Stamm was a "type of denial" of his responsibility to conduct
an inspection (Tr. 42). M. Kattenbraker confirnmed that he
visited the mine a week after Christms, 1990, acconpanyi ng

anot her inspector on a spot inspection, and they were not denied
transportation (Tr. 42-45).

M ke Sakovi ch, MSHA sub-district manager, stated that he
first becane aware of a transportation problemon or about
December 14, 1990, when M. Stamminforned himthat he was told
that he would not be provided transportation. M. Stanmdid not
further explain why he woul d be denied transportation, nor did he
i ndicate his understanding as to the reasons why he woul d be
deni ed transportation



M. Sakovich stated that he "did not do too nuch of
anything" at the time he spoke with M. Stamm and sinply told
M. Stamm "to go to the mantrip, and if they refused
transportation to just go about his business and do his job"
(Tr. 6-7). Since M. Stamm had inspection duties which did not
require himto have transportation, M. Sakovich could not recall
his next contact with M. Stamm However, on Decenber 19, 1990,
he had a conversation with M. MAtee, and he informed M. MAtee
that "they were inpeding Stamm s inspection by not permtting him
to ride available transportation” (Tr. 10). M. Sakovich
expl ai ned that the nunber 26 mine is a large mne and that if an
i nspector is not permtted to use available transportation, he
woul d double or triple the tine it takes to inspect the mne,
there would be "a lot of lost notion", and he would be traveling
the sane area on foot day after day and would "have a hard tinme
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covering the mne". M. Sakovich expressed his doubt that
M. Stamm coul d i nspect the m ne once a quarter by wal ki ng
(Tr. 10-11).

M. Sakovich stated that on January 2, 1991 he discussed the
transportation situation with MSHA field supervisors Kattenbraker
and Wl f in M. Stamm s presence, and that on January 3, 1991, he
advi sed district manager Maurice Childers, for the first tine,
about the situation. |In order to resolve the matter,

M. Sakovich suggested to M. Childers that a citation "m ght or
shoul d be issued" (Tr. 12). M. Sakovich confirmed that his
research reflected that section 103(a) of the Act did not
specifically address "indirect denial", but the MSHA manual did,
and that M. Childers agreed with his assessnent of the matter
(Tr. 14).

M. Sakovich confirmed that he next discussed the matter of
"indirect denial" with M. Childers on January 8, 1991, and that
M. Larry Beeman, MSHA's Arlington, Virginia, office was also on
t he tel ephone Iine during the discussion which was initiated by
M. Childers. Following this conversation, M. Sakovich was
contacted by an unidentified attorney, and as a result of all of
t hese di scussions, he (Sakovich) instructed M. Stammas to the
procedure that he was to follow, and this was "played out in what
happened the next day with the citation to the letter"

(Tr. 17).

M. Sakovich confirmed that the narrative description of the
cited "condition or practice" included in the citation had
previ ously been faxed to his (Sakovich) office by the MSHA
Arlington office where it had been prepared, and that M. Stamm
sinply copied it down on the citation form (Tr. 17).
M. Sakovich also confirmed that he had instructed M. Stammto
go to the mine and to go to the underground mantrip, and get in
it. If "he was refused, he was to issue a citation giving them
15 mnutes to obey. |If they took no action, he would come out on
the surface and call me, and then | would instruct himto wite
the order, and that's exactly the procedure that was foll owed"
(Tr. 18).

M . Sakovich identified Roger Roper as the mne
superi ntendent and the "agent of the operator". M. Sakovich
believed that M. Roper gave the instructions that M. Stamm
woul d not be permitted to ride any transportation, but he did not
personal |y discuss the matter with M. Roper (Tr. 20).

M. Sakovich stated that he received a tel ephone call on
January 9, 1991, fromdd Ben official David Stritzel, and that
M. Stritzel was "a little hostile and upset”, and wanted to
discuss M. Stamm (Tr. 19). M. Sakovich confirnmed that he had
previously nmet with M. Stritzel, M. MAtee, and M. Stanmi s
supervi sor (Kattenbraker) on or about Decenber 14, 1990, and that
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Stritzel and McAtee "were conpl ai ni ng about Stamm s performance”
(Tr. 24). He believed that the conplaints concerned M. Stanm s
talking to the United Mne Wrkers and that "he was witing
violations that were not citations for things that were not

vi ol ations, stuff of that nature" (Tr. 25).

Maurice S. Childers, MSHA District No. 8 Manager, testified
that he is the direct supervisor of Mchael Sakovich and Steve
Kat t enbraker and indirectly supervises |nspector Stamm He
confirmed that he first becane aware of a transportation problem
concerning M. Stamm on January 3, 1991, when M. Sakovich
advised himthat M. Stamm was not pernmitted to ride a mantrip
M. Childers instructed M. Sakovich to tell M. Stamm "not to
force hinself on it, that he would proceed with his inspections”
(Tr. 6). M. Childers also confirnmed that M. Stamm was not
bei ng denied entry to the mne and that it was only "a | oca
transportation issue" (Tr. 6).

M. Childers stated that M. Stamm followed his instructions
of January 3, 1991, and that his conversation with M. Sakovich
was brief on that day. M. Childers subsequently spoke with
MSHA' s attorneys, and he confirned that the wording for the
citation issued by M. Stanm on January 9, 1991, was prepared by
the Solictor's office in Arlington, Virginia, and comrunicated to
him M. Childers agreed with the wordi ng, and he believed that
there was a violation of section 103(a) of the Act because "the
conmpany was inpeding the regular inspection of the nmines by
refusing M. Stammtransportation, you know, underground to his
wher ever...whatever area he was going to" (Tr. 10). He confirnmed
that the "inpeding the inspection” | anguage appears in MSHA's
program pol i cy manual as part of the explanation of
section 103(a).

M. Childers confirmed that he instructed M. Sakovich to
have the citation issued by M. Stamm and that M. Stammwas to
i ssue an order five mnutes later if the operator did not conply
(Tr. 11). He also confirmed that he sent a letter to M. Roper
on January 9, 1991, and he confirned that it was drafted by
MSHA's Arlington office and faxed to him (Tr. 13). M. Childers
stated that he subsequently received a tel ephone call from
M. Markel Chammess, O d Ben's vice-president for underground
operations, and M. Chammess advi sed himthat he would provide
transportation for M. Stamm (Tr. 14).

M. Childers confirned that MSHA' s regul ati ons do not state
that transportation shall be provided for inspectors. However,
he indicated that it has been an industry practice throughout
I[Ilinois to provide transportation for inspectors and that "it's
never been a problem before”. He also stated that there are
ti mes when an inspector nust ride the mantrip, and when he is
not, it has also been a practice to provide transportation for
the inspector, the conmpany official, and the wal karound (Tr. 15).
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M. Childers agreed that if no transportation is avail able, the
conmpany need not purchase a special vehicle for the inspector,
and if a piece of equipnment is not avail able because it is broken
down or operating el sewhere, the conpany is not required to make
a special effort to supply transportation. He confirnmed that an
i nspector is not authorized to displace regular workers who may
need transportation, and that if an inspector finds that a
mantrip has left or was filled with workers, the inspector would
be expected to start wal king to conduct his inspection and that
"they do not sit and wait" (Tr. 17).

M. Childers stated that the "local transportation” provided
by the contestant is in a sense "a courtesy to the inspectors and
hel pful to the operator, too" (Tr. 18). He confirmed that an
operator is not obliged to provide an inspector with Iunch,
safety equi pment, or clothing (Tr. 18).

On cross-exam nation, M. Childers stated that there are
times when it is necessary for an inspector to get to a nine area
in the | east amount of time as possible, and as an exanple, he
cited a situation where an inspector intends to go to an area two
mles away with an inspection party, and that it would be
beneficial for the inspector to conplete his inspection as
qui ckly as possible. He also indicated that an inspector nust
i nspect an actual ongoing conplete mning cycle to determ ne
whet her the equi pnent is being properly operated, whether there
i s adequate ventilation, and "things of that nature, that's part
of his routine inspection” (Tr. 20). He believed that expedient
transportati on woul d assi st the inspector in doing this.

M. Childers stated that he was not aware that M. Stamm was
deni ed transportati on because of the unavailability of a mantrip,
and as far as he knew transportati on was available for inspectors
to conduct their inspections. He confirmed that inspectors are
requi red to conduct four underground inspections a year, and that
nmobi |l e transportation woul d assist themin achieving that result.
He bel i eved that denying an inspector transportati on would
interfere with his acconplishing the required inspection because
of the distances that he would be wal king, and the inspection
woul d take several weeks |longer. Although he did not know the
di stances or all of the areas which would be travelled by the
i nspector, he stated that "in this mne it would hinder
conpl eting the required nunber of inspections" (Tr. 21-22). He
al so confirmed that an inspector is responsible for observing any
i mm nent dangers or other safety concerns, and to insure that any
cited violative conditions are corrected. The use of nobile
transportation would help expedite his inspection in these
situations (Tr. 23).

On re-direct, M. Childers agreed that there are situations
when an inspection may be expedited by using nore inspectors, and
that his testinony that an inspection would be del ayed for
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several weeks assunmed that only one inspector was involved

(Tr. 25). He confirmed that M. Roper's name is included in the
citation and order because he is the mne superintendent and
because "he is the top guy", and it was his understandi ng that
M. Roper issued the instructions to refuse transportation for
M. Stamm M. Childers confirmed that if M. Roper had refused
transportation to all inspectors, his views in this mtter would
still be the same (Tr. 26).

O d Ben's Argunents

O d Ben argues that the citation and order are invalid
because section 103(a) of the Act does not require nine operators
to furnish transportation to MSHA i nspectors in order to
facilitate their inspections. dd Ben asserts that not only does
the statute itself not inpose such a duty on mine operators, but
the legislative history al so does not indicate any congressiona
intent that mne operators would be required to afford
transportation to MSHA inspectors. Od Ben further states that
there is no case | aw supporting MSHA's claimto a right of
transportation, and even MSHA's own interpretive guidelines do
not go that far.

O d Ben maintains that nothing in section 103(a) of the Act
in any way requires that transportation nust be furnished to the
Secretary or her authorized representative, and that a nine
operator's duty is a passive one and limted to an obligation not
to block or otherwise interfere with the Secretary's "right of
entry". (O d Ben argues that this same schene is echoed and
reinforced in section 108(a)(1) of the Act where the Secretary
has been provided with a remedy when an operator has denied the
Secretary her rights under O 103. Again, the operator's
obligation (the breach of which entitles the Secretary to
injunctive relief) is passive: it is to guide the inspection
not to help the Secretary conduct it, not to speed it, ease it,
or otherwise make it a nore confortable and rel axi ng experi ence.
Section 108(a)(1l) provides for judicial relief if, in pertinent
part, the operator "interferes with, hinders or delays" the
Secretary, "refuses to admt [her] to the . . . mne," "refuses
to permt the inspection,” or "refuses to pernmit access to and
copying of . . . record . " Just as the operator is not
required to copy the records for the Secretary, just to "permt
access and copying" of them O d Ben concludes that it is not
required to transport the Secretary around the mne, just to
permit her to inspect it without a warrant.

A d Ben concl udes that although Congress gave the Secretary
a uni que power to enter and inspect a m ne w thout operator
consent, and wi thout a search warrant, it did not go as far as
the Secretary now would like. QO d Ben points out that while
Congress gave the Secretary a right of entry, it did not also
gi ve her the novel and unheard of right to be transported, nor
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did it give her the power of requiring the m ne owner to convey
her representatives as passengers in mne vehicles so that they
"coul d be whisked around the mne to speed their inspection of
it". Oad Ben further points out, however, that Congress did not
entirely ignore the issue of transportation in the mne when it
required that mne operators provide transportation for injured
persons in energencies. O d Ben concludes that this shows that
Congress knew how to grant a right of transportation when it

i ntended to, by expressly providing one for injured persons.

O d Ben maintains that if section 103(a) were construed not
only to provide the Secretary with a right of access, but also to
require mne operators to transport her inspectors all around the
m ne, the statute would have to be rul ed unenforceably vague
since it is silent as to creating any such operator duty and "a
statute violates due process if it is so vague that a person of
comon intelligence cannot discern what conduct is prohibited,
required, or tolerated", citing Mni Spas, Inc. v. South Salt
Lake City Corp., 810 F.2d 939, 9439 (10th Cr. 1987), citing
Connally v. General Contr. Co., 269 U S. 385, 391 (1926).

Accord, Phel ps Dodge corp. v. FMSHRC, 681 F.2d 1189 (9th Cir
1982) .

O d Ben asserts that its search of the |legislative history
of the Mne Act, the 1969 Coal Act, and the law in which MSHA' s
right to inspect nmines originated in 1941, establish that a
federal mne inspector's right of access has been an entitl enent
"to admission" to a mne to inspect it, and the mne operator
has, since the inception of that right in 1941, been subject to
puni shment only if he "refuses to admit" the inspector, not if he
refuses to transport him Citing the legislative conmttee
reports, O d Ben concludes that MSHA nust be limted to a right
of entry, and that there is no right to operator-furnished
transportation.

O d Ben further asserts that its review of the case |aw
reveal s no decisional authority to support the Secretary's claim
that section 103(a) of the Act confers authority for inspectors
to require that they be ferried about by mne operators ("Nor was
there found any such authority for OSHA i nspectors as they roam
the rest of Anerica's workplaces"). dd Ben cites United States
Steel Corp., 6 FMSHRC 1423 (June 1984), in which the mne
operator was cited under section 103(a) for denying an inspector
access to the scene of an accident. |In that case, the inspector
who was at the mne at the tine of the accident, sought to
acconmpany m ne personnel on their way to exam ne the scene in a
conmpany vehicle but was not permtted to do so. The operator's
personnel testified that they refused to allow the inspector to
"acconpany [them to the accident because the inspector had no
right to investigate an accident until [the operator's] personne
had first investigated . . . to determ ne whether a reportable
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"accident" within the nmeaning of [Part 50] had occurred.”
4 FMSHRC at 620.

As a result of U S. Steel's action, Od Ben points out that
the inspector was unable to visit the accident scene, and that
the judge "held that U S. Steel violated section 103(a) of the
M ne Act when [it] prevented [the MSHA i nspector] fromgoing to
the scene of the [accident]." 6 FMSHRC at 1429. The Conmi ssion
affirmed, noting not that the operator had denied the inspector
transportation and that therefore O 103(a) was per se viol ated,
but that under the circumstances the operator "violated
section 103(a) of the Act by preventing [the inspector] from
i nspecting the scene of the [accident]."” 1d. at 1431. dd Ben
mai ntai ns that the denial of transportation was not itself deened
a violation of 0O 103(a), but nerely one fact bearing on whether
the operator had prevented the inspector frominspecting the
acci dent scene, which it clearly had under the circumstances, and
whi ch was a violation of O 103(a).

O d Ben argues that the facts in the instant case are
different fromthose in U S. Steel, and unlike that situation,
there was no i ntent whatsoever (and no claimby MSHA of any
intent) to prevent the inspector frominspecting anything, and no
claimthat the inspector did not have the right to inspect any
i ncident or any location in the mne. Citing the text of the
citation, which was drafted by MSHA attorneys in Arlington, and
which all eges that the inspector was precluded frominspecting
"the mantrip and associ ated areas of the mne", Od Ben concl udes
that this "is a pure red herring” in that it was neither the
inspector's intent to inspect the mantrip or associ ated areas,
nor did he request to do so (Citing the Inspector's deposition
Tr. 33, 41).

O d Ben states that there is nothing in the record that
i ndi cates that inspector Stamm was ever, or would be ever, denied
the opportunity to inspect the mantrip or other vehicles if that
were his expressed intent, and it points out that the section
104(b) order was term nated when M. Stamm was given a ride in a
di esel truck, not the mantrip. Moreover, when asked by his
supervisor to recount the facts concerning the denial of
transportation to the inspector from Decenber 13, 1990, and
thereafter, M. Stamm s only nention of any effect on his
i nspection was to conplain that not having transportation
required himto be "repeatedly wal king the same areas to reach
(his) destination" (Stamm deposition, exhibit 2), and no nention
was made of the mantrip

O d Ben asserts that when denied transportation on
Decenmber 13, 1990, and thereafter, M. Stanm continued with his
i nspections on foot, free to exam ne any portion of the mne
acconpani ed by the conpany safety representative and the miners
representative as usual. Indeed, he continued his daily
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i nspections wi thout needing to be driven around the nine, wthout
any claimby the inspector or his supervisor that O d Ben was
viol ating section 103(a) of the Act, at |east not until the
District Manager called Arlington

O d Ben concedes that had its refusal to chauffeur M. Stamm
around the mne actually precluded himfrominspecting, then
section 103(a) would arguably have been violated. It also agrees
that where a denial of transportation is effectively a denial of
the inspector's right of entry, then section 103(a) would
arguably be violated. However, Od Ben maintains that nerely
because M. Stamm woul d have to wal k and therefore m ght not be
able to finish the inspection as quickly as he would have if Ad
Ben had conveyed hi m around the m ne cannot be held to be a
violation of MSHA's right under section 103(a).

O d Ben enphasi zes the fact that although MSHA' s publi shed
policy manual interprets section 103(a) not only to prohibit
direct denials of the right of entry, but also "indirect
deni al s", the policy nmakes no claimthat there is an absolute
right to transportation or that a refusal to provide
transportation is itself an indirect denial in violation of
section 103(a). Instead, the policy specifically identifies as a
possible "indirect denial" an operator's "refusal to furnish
avail abl e transportation on nmine property when it is difficult or
i mpossible to inspect on foot". Od Ben asserts that this was
clearly not the case since M. Stamm continued his inspection on
foot after the citation and order were issued.

O d Ben asserts that the "wal karound" right of a miners
representative to acconpany the MSHA i nspector on his rounds is
aptly named to reflect the longstanding, traditional approach to
m ne inspections. O d Ben recognizes that MSHA i nspectors may
prefer to "be chauffeured around", and that being driven around
the m ne may save MSHA tine and thus inspection resources. It
al so recogni zes the fact that denying transportation to an MSHA
i nspector may not be a very w se managenment practice and will
likely not be widely replicated in the future.

In conclusion, Od Ben maintains that although MSHA has a
right of entry pursuant to the Act, it does not have a right of
transportati on under section 103(a). O d Ben believes that at
nost, only in a limted range of circunstances where the denia
of transportation effectively precludes MSHA's ability to
exercise its right of entry, could there be a section 103(a)
violation in declining to chauffeur an inspector as he conducts
his warrantl ess search of the mine. Od Ben further believes
that this was not the case in the instant proceedi ngs and that
the citation and order should be vacat ed.
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MSHA' s Argunent s

MSHA asserts that the obvious and primary purpose for right
of entry authority under section 103(a) of the Mne Act is to
provi de an unannounced opportunity for an inspector to enter upon
or through a mne in order to adequately inspect it for health
and safety hazards and/or violations. MSHA takes the position
that if an inspector is nmerely permitted to walk into a |arge
conpl ex modern mine, such as O d Ben's Mne No. 26, while at the
same time being denied readily available transportation to the
wor ki ng areas, the inspector is, in effect, denied entry to the
m ne area nost crucial to a proper inspection. MSHA believes
that if Inspector Stammis not permtted to observe the actua
m ning cycle, related ventilation, roof control, and genera
safety practices when and where there is peak mning activity,
then he is, in effect, denied entry to these areas at the nost
crucial time, and is unable to adequately inspect these inportant
areas. MSHA concludes that this practice has the sane effect as
not permtting the inspector to enter upon or through the mne at
all.

MSHA mai ntains that in order to achieve the purpose of a
m ne inspection (the protection of mner safety and health), the
authority of an inspector to enter "through" a mne nust apply to
those m ne areas where and when mining extraction activity is
occurring. By not permitting the inspector to use avail able
nmobi |l e transportation to inspect the active mining extraction
cycle areas of the mine when such activity is at its peak, is
tantamount to denying himentry "through” the mne in a manner in
whi ch health and safety hazards, conditions, and viol ations may
be readily and tinmely observed.

MSHA asserts that nobile transportation is readily avail able
at the No. 26 Mne, and that a specific vehicle is routinely and
custonmarily made avail able to take inspectors wherever they
direct. MSHA points out that prior to Decenber 13, 1990,

I nspector Stamm was pernitted to be transported to any mne area
he requested. Further, during the time period he was refused
transportati on while conducting a quarterly inspection of the

m ne, transportation was nmade avail able to other mne inspectors
and these inspectors were transported from place to place as they
requested in a conpany vehicle. Although Od Ben concedes its
obligation to provide elevator transportation to the bottom of
the shaft, MSHA nmintains that it ignores the plain neaning of
the word "through" when it denies readily available
transportation fromthe elevator to the working areas.

MSHA asserts that contrary to Od Ben's narrow
interpretation, timeliness is an inportant aspect for adequate
i nspection under section 103(a) of the Mne Act, since it also
bars advance notice of inspections for violations and i mr nent
danger conditions or practices. MSHA concludes that by requiring
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Inspector Stammto walk in a large, conplex m ne where a
substantial distance exists to the actual mning extraction
areas, O d Ben has created an advance noti ce probl em because by
the tinme the inspector arrives at the mning cycle face areas,
m ni ng personnel could easily have been informed of the ensuing
i nspection. Regardless, denial of available nobile
transportation hinders, delays and inpedes the inspector's
opportunity to inspect crucial areas of the mne, and in effect,
denies entry into these areas.

Citing the Commi ssion's decision in United States Stee
Cor poration, 6 FMSHRC 1423 (June 1984), MSHA asserts that the
Commi ssion affirmed MSHA's position that denial of transportation
to an inspector, under appropriate circunmstances, is a violation
of section 103(a) of the Mne Act. MSHA points out that in the
United States Steel case, an inspector was not pernmitted access
to an acci dent scene when a conpany official refused to permt
the inspector to acconpany himto the scene in a conmpany vehicle
even though the conpany had customarily provi ded MSHA personne
with a conmpany vehicle driven by a company representative. MSHA
further points out that the Conmission clearly affirnmed that an
i nspector, when perform ng regular inspections required under the
Act, had the authority to inspect the mne inits entirety and
that section 103(a) does not |limt the areas he may inspect or
the sequence he nmay enploy to conplete his inspection

MSHA asserts that by denying |Inspector Stanm vehicle
transportation routinely provided for other inspectors, Od Ben
singl ed himout and deni ed himaccess "through" the mne. MSHA
mai ntains that this denial of access nust be viewed in the
context of the availability of transportation and O d Ben's
practice of providing such transportation to other inspectors and
on ot her occasions. MSHA concludes that a denial of entry
occurred when Inspector Stamm was deni ed transportation
custonmarily avail abl e, thereby preventing himfrominspecting
i mportant mining activities in the mne at the time sequence of
his choosing and preventing himfromfulfilling the inspection
requi renents under section 103(a) of the Mne Act.

Fi ndi ngs and Concl usi ons

Section 103(a) of the Act, 30 U S.C. 813(a), provides in
rel evant part as foll ows:

. For the purpose of nmmking any inspection or

i nvestigation under this Act, the Secretary . . . or
any authorized representative of the Secretary .
shal |l have a right of entry to, upon, or through any
coal or other m ne
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The judicial enforcement renedies available to the Secretary
pursuant to section 108(a)(1l) of the Act, 30 U S.C. 818(a)(1),
provide in relevant part as follows:

The Secretary may institute a civil action for relief,
i ncluding a pernanent or tenporary injunction,

restrai ning order, or any other appropriate order in
the district court of the United States . . . whenever
such operator or his agent - -

* * * * * * *

(B) interferes with, hinders, or delays the
Secretary or his authorized representative

. in carrying out the provisions of this
Act ,

(C refuses to pernmit the inspection of the
coal or other mine, or the investigation of
an accident or occupational disease occurring
in, or connected with, such mne

* * * * * * *

(F) refuses to pernit access to, and copying
of, such records as the Secretary .
deternlnes necessary in carrying out the
provisions of this Act.

MSHA' s Program Policy Manual, Volune |, Section 103, July 1
1988, which di scusses "Denials of Entry" policy, provides in
rel evant part as foll ows:

Deni als of entry can be either: (a) direct denials
i nvolving confrontation; or (b) indirect denials
i nvol ving interference, delay and/or harassnent.

Upon bei ng denied right of entry, the inspector should
first attenpt to determ ne the reason for the denial
Was it direct or indirect? Specific actions nust be
taken for the different types of denials:

* * * * * * *

2. Indirect: Indirect denials are those in
whi ch an operator or his agent does not
directly refuse right of entry, but takes
roundabout action to prevent inspection of
the mne by interference, delays, or
harassment. There nmust be a clear indication
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of intent and proof of indirectly denying
entry. For exanple, access to the mne is
bl ocked by a | ocked gate or other neans of
bl ockage. However, a |ocked gate or other
means of bl ockage, in and of itself, does not
necessarily constitute a denial of entry.
M ne managenent nmay have only cl osed the mne
for the day and bl ocked the m ne access road
to prevent vandalism However, when a | ocked
gate is acconpani ed by conti nued production
and del i berate avoi dance of conmuni cation
with the inspector, the m ne operator is
denyi ng MSHA right of entry to the mne
property. O her exanples are |listed bel ow
The list is not neant to be all-inclusive,
and reference is made only to sonme of the
situations which may constitute an indirect
deni al .

a. Refusal to furnish available
transportati on on mne property
when it is difficult or inpossible
to i nspect on foot; (enphasis
added) .

* * * * * * *

In this case the citation and order charge O d Ben with a
violation of section 103(a) of the Act on January 9, 1991, for
refusing the inspector transportation on the mantrip, or other
nmodes of transportation, thereby allegedly inpeding and
precluding his ability to travel and inspect the mantrip and
associated mne areas. The parties have stipulated that the
i nspector was not denied access to the mantrip for the purposes
of inspecting it and that this is no |longer an issue.
Accordingly, that portion of the citation and order which allege
that the denial of transportation precluded or inpeded the
i nspector's efforts to inspect the mantrip IS VACATED

The parties have stipulated that el evator transportation
bet ween the surface and the underground workings at the bottom of
the shaft was provided to Inspector Stanm out of recognition of
the fact that such transportati on was necessary for his access
into and out of the mne. They also stipulated that the usua
i nspection procedure for an MSHA i nspector and his party (union
wal karound and conpany safety representative) other than M.
Stanm calls for an Od Ben representative to drive the party to
any location specified by the inspector and to park the vehicle
whil e the inspector exam nes the conditions at that |ocation. On
occasion, the group may then drive the vehicle to other |ocations
speci fied by the inspector, and at the end of the inspection, the
i nspection party drives the vehicle back to the shaft.
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O d Ben takes the position that since the Act does not in
the first place require it to transport MSHA inspectors around
its mine, its notive for not offering transportation to M. Stamm
is not relevant, and that its decision to voluntarily offer
transportation to all other MSHA inspectors except M. Stanmm
cannot be viewed as a violation. |In short, Od Ben believes that
it may discrimnate against any inspector for whatever reason
and in this case it seens obvious that Od Ben is not too
enchanted with the manner in which M. Stamm conducts his
i nspections. O d Ben has conplained to M. Stamr s superiors
that he was inproperly conducting hinmself by issuing an excessive
nunber of citations and orders, that he was taking directions
fromthe UMM, that his inspections of multiple areas of the mne
each inspection day was disrupting its operations, and that the
only two mines in MSHA District 8 which were put on MSHA' s
"Speci al Enmphasis Progrant are the two inspected by M. Stanm

O d Ben has characterized M. Stanm s enforcenment actions as
"inproper and over-zealous"”, and it believes that many of the
citations and orders which he issued prior to Decenber 13, 1990,
the day the denial of transportation initially began, were
|l egal |y defective. MSHA acknow edges that O d Ben has conpl ai ned
to M. Stammi s superiors, and the parties have stipul ated that
some 79 of the 285 citations and orders issued by M. Stamm
during the last half of 1990 were either vacated or nodified by
MSHA during the Part 100 conference process. Thus, while it
woul d appear that O d Ben has availed itself of an opportunity to
redress sone of its conplaints about M. Stamm it obviously
reacted rather strongly and directly when on Decenmber 13, 1990,
it summarily discontinued its customary practice of providing
transportation to M. Stamm and his inspection party, while
continuing to provide it to other inspectors.

| have reviewed the Commi ssion's decision in the U S. Steel
case, supra, and | agree with O d Ben's position that the
principal issue in that case was whether or not the cited mne
operator prevented the inspector fromgoing to the scene of an
accident, and not whether or not section 103(a) of the Act
directly required the operator to furnish transportation to the
i nspector to go to the accident scene.

In Clinmax Mol ybdenum Conpany, 2 FMSHRC 542 (February 1980),
| affirmed a citation issued to a mne operator for a violation
of section 103(a) of the Act because of the operator's refusal to
allow an inspector to use a canera in the course of his
i nspection. MSHA argued that the use of a camera to preserve
conditions observed by an inspector in the course of his
i nspection was a natural extension of his right of entry, and
that an operator's refusal to allow an inspector to bring or use
a canera in the mne hindered and inpaired MSHA's ability to
conduct the inspections authorized by section 103(a).
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I concluded that the use of a camera as an inspection too
was an extension of the Secretary's right of entry and inspection
aut hori zed by section 103(a). 2 FMSHRC 571. However, | rejected
MSHA' s argument that the refusal to permt the use of cameras
constituted harassnment and intimdation of the inspector per se,
and | ruled that absent any credible evidence of harassnent, or
the i nmpeding of the inspection, the operator's refusal to allow
the use of canmeras did not warrant a substantial civil penalty
assessnment. 2 FMSHRC 572-573.

| believe that it is clear fromthe |egislative history of
section 103(a) of the Act, and the case |law, that Congress
intended to confer on the Secretary broad inspection authority,
including the right of mne entry by inspectors w thout advance
notice and without the necessity of obtaining a warrant.
Al though | find no inherent right to operator furnished
transportation pursuant to section 103(a) of the Act, given the
fact that the mining industry is a pervasively regul ated i ndustry
that requires a broad and liberal construction and application of
t he inspection and enforcenent provisions of the Act, | conclude
and find that an inspector has a qualified right, as a natura
and reasonabl e extension of his right of entry through a m ne
pursuant to section 103(a), to use readily avail abl e operator
furni shed transportation to facilitate his mne inspection. |
further conclude and find that in a given set of circunstances,
and on a case-by-case basis, denying an inspector routinely and
customarily avail abl e transportati on which does not unreasonably
burden or disrupt mning operations, and which unduly del ays or
obstructs an inspection is contrary to the spirit and intent of
section 103(a) of the Act and may constitute a violation of that
secti on.

| recognize the fact that section 108(a) of the Act
prohibits a mne operator frominterfering, hindering, or
del aying the Secretary or her authorized representatives in
carrying out the provisions of the Act, and provides for U S.
District Court injunctive renedial relief in such instances.
However, given the great nunbers of daily mine inspections, |
find it unrealistic and unreasonable to expect the Secretary to
i nundate the courts with injunction actions each time mne
managenment decides to withhold a transportation "privilege or
favor" froma mne inspector because of his perceived
"overzeal ous" inspection and enforcenment actions.

Contrary to Od Ben's position in these proceedings,
conclude and find that safety director Stritzel's notives in
denying M. Stanm avail able transportation, while at the sane
time making it routinely and custonarily available to other MSHA
i nspectors, is relevant. M. Stritzel, who served as an MSHA
i nspector for 11 years prior to 1982, believes that O d Ben is
under no |egal requirement to furnish "voluntary and courtesy"
transportation all around its mines to MSHA inspectors and that
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such transportation may be denied for any reason, particularly in

the case of "an obnoxi ous inspector . . .an inspector who abused
the privilege, or to an inspector who for any reason was deened
no | onger deserving of such favors". ©On the facts of this case,

and al though not stated directly, it seenms rather obvious to me
that M. Stritzel's view of M. Stanmis that he is an

"obnoxi ous" inspector who has "abused the privil ege" of conpany
furni shed transportation and is therefore no | onger deserving of
such a conpany bestowed favor. It appears to nme that M. Stamm
has fallen out of favor with Od Ben's safety director because
his inspections have resulted in an increased nunber of citations
and orders, and have apparently resulted in at |east two of Od
Ben's m nes being subjected to MSHA' s Speci al Enphasis program

I am sonmewhat surprised by A d Ben's adm ssions and
suggestions that its safety director may curry favor with MSHA
i nspectors by meking avail able coffee and transportation as
"favors" which may be withheld or granted by nanagenent on the
basi s of whether an inspector is "no |onger deserving" of such
"privileges of favors”. In ny view, such a policy could subject
i nspectors to undue pressures, and influences, and possible
harassment or intimdation, which nay adversely inpact on the
effectiveness or integrity of their inspections. Further, in
sonme instances, a practice of bestowing "favors" on inspectors
may be illegal or contrary to governnent regul ations.

On the facts of this case, | find that the denial of
transportation to M. Stamm who had fallen out of favor with Ad
Ben's safety director, while at the sanme time maki ng such
transportation routinely and customarily available to other MSHA
i nspectors, was a petty and unprofessional way of dealing with an
i nspector who had becone persona non grata because of his
purported "overzeal ous" enforcement of the Act and MSHA' s
regul atory safety and health standards. |n these circunstances,
and if it can be established by a preponderance of the credible
evi dence that the denial of transportation to M. Stanm
obstructed or unduly del ayed his inspection on January 9, 1991
as charged by MSHA in the contested citation and order, | would
find a violation of section 103(a) of the Act.

As correctly argued by Od Ben in its briefs, MSHA's policy
manual interpretation of section 103(a) of the Act makes no claim
that there is an absolute right to transportation or that a
refusal to provide transportation is itself an indirect denial in
violation of section 103(a). MSHA' s policy statenment specifi-
cally states that refusal to furnish available transportation
when it is difficult or inpossible to inspect on foot may
constitute an indirect denial of entry to the mne for inspection
purposes. Thus, in order to establish a violation of section
103(a) pursuant to MSHA's policy interpretation, it nust be shown
that transportation was avail able, but denied to the inspector,
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and that it was difficult or inpossible for the inspector to
conduct his inspection on foot.

The record in this case establishes that the narrative
all egations in the citation and order that the denial of
transportation to M. Stamm "precluded his ability to properly
travel and i nspect associated areas of the nmine and i npeded his
i nspection" were drafted by the Arlington Solicitor's office and
faxed to the MSHA District office so that M. Stamm coul d
i ncorporate that |anguage in the citation and order which he was
directed to issue on January 9, 1991, after he was refused
transportation. M. Stanm conceded that these were not his
words, but he agreed with the statements. However, | find
nothing in the citation or order, as witten, which alleges or
suggests that it was difficult or inpossible for M. Stammto
conduct or conplete his inspection on January 9, 1991

The record reflects that M. Stammwas initially denied
transportati on on Decenber 13, 1990, and that with the exception
of Decenber 19, 1990, when he rode a mantrip into the nmne and
wal ked, all of M. Stamm s inspections from Decenber 19, 1990, to
January 9, 1991, were conducted on foot. M. Stammtestified
that the only difference in his inspection routine after Decenber
13, 1990, was the fact that he had to walk to the | ocations where
he was to conduct his inspections, whereas prior to Decenber 13,
he was transported to these |locations. Aside fromM. Stamis
conclusion that requiring himto wal k "i npeded" his inspection
because he could not get to the working section as quickly as he

would like, | find no evidence that it was difficult or
i npossible for himto conduct his inspections on foot during this
time frame. |ndeed, when specifically asked why it was necessary

for himto tinely reach the section on January 9, 1991, and

whet her or not the transportation which was refused woul d have
assisted himin tinely reaching the section, M. Stammresponded
"I can't answer that. | don't know if that date that would have
altered ny inspection . . .", and he explained that he would have
gone to another area of the mine to continue his inspection
within his eight hour day. Although M. Stamm alluded to the
"possibility" of not being able to conplete a AAA inspection
within the allowed tine, he confirmed that once he entered the
under ground workings fromthe bottomof the shaft, he is
"constantly inspecting and | ooki ng" wherever he travels, and that
it does not matter whether this is done on any one particul ar day
(Tr. 56-57).

Supervisory |Inspector Kattenbraker testified that M. Stamm
was not denied entry to the mne, nor was he barred from goi ng
anywhere in the mne to conduct his inspections. He confirnmed
that M. Stamm conducted i nspections on several days during the
peri od Decenber 13, 1990, to January 9, 1991. Sub-district
manager Sakovich testified that when M. Stanm was deni ed
transportation from Decenber 13, 1990, to Decenber 19, 1990, he
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instructed M. Stamm "to go about his business and do his job".
M. Sakovich confirmed that during this tinme period, M. Stamm
had i nspection duties which did not require himto have
transportation.

Di strict manager Childers characterized the denial of
transportation to M. Stammas a "local transportation problent
and he did not believe that M. Stamm was denied entry to the
mne. M. Childers testified that when he first |earned of the
probl em on January 3, 1991, he instructed M. Sakovich to tel
M. Stamm "not force hinself on it and to proceed with his

i nspections”. M. Childers confirnmed that providing trans-
portation to inspectors was a "courtesy"” and an industry practice
inlllinois and that there were no prior problenms in this regard

in his district. He also indicated that if transportation is
unavai |l abl e because it is operating at another location, is down
for mai ntenance, or is filled with conpany personnel, an

i nspector would be expected to walk to his place of inspection
and should not "sit or wait".

M. Sakovich and M. Childers were of the opinion that due
to the size of the mne, the denial of transportation to
M. Stanm "inpeded" his inspections. M. Sakovich believed that
the denial of transportation would "double or triple" M. Stamis
i nspection tinme and he doubted that M. Stamm could inspect the
m ne once a quarter by walking. M. Childers was of the opinion
that M. Stanm s inspections would take "several weeks |onger"
due to the denial of transportation. M. Childers believed that
t he | anguage "inpeding the inspection” is found in MSHA' s section
103(a) policy statenents, and both he and M. Sakovich relied on
the policy in support of their conclusions that O d Ben violated
section 103(a) of the Act by denying transportation to M. Stanm

I have carefully reviewed MSHA' s section 103(a) policy
statenents, and | find no "inpeding the inspection" |anguage.
Al t hough the | anguage found at page 10, of the July 1, 1988,
pol i cy manual explains that "interference, delays, or harassnent"”
to prevent an inspection may be considered an indirect denial of
entry, the policy goes on to state that there nust be a clear
i ndi cation of intent and proof of indirectly denying entry. The
only policy reference to a refusal to provide transportation is
the qualified policy statement found in paragraph 1(a) at page
10, which indicates that refusal to furnish avail able
transportation when it is difficult or inpossible to inspect on
foot may constitute an indirect denial of entry.

I find no credible evidence to support any concl usion that
it was difficult or inpossible for M. Stammto conduct his
i nspection on January 9, 1991, after he was denied
transportation. | also find no evidentiary support for any
conclusion that it was difficult or inpossible for M. Stammto
conduct his inspections during the period Decenber 13, 1990, to
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January 9, 1991, or thereafter. |Indeed, the parties stipul ated
that most of the mine can only be inspected on foot, and that al
of the active workings can be reached within a 30 to 40 m nute
wal k fromthe shaft bottom The parties further stipulated that
M. Stanm continued to conduct his regular 4th quarterly

i nspection of the mne on foot from Decenber 13, 1990, and
continuing until January 15, 1991, (when the order was abated),
and that it took himonly three days |longer to conplete his 4th
quarterly inspection when transportati on had been denied for over
a nonth than his 3rd quarterly inspection when transportati on had
been provided.

Al t hough the parties stipulated that the three day del ay was
largely attributable to the extra time it took M. Stammto wal k
into and out of the mine in the 4th quarter, | take note of the
fact that M. Stammissued nore citations and orders during the
4th quarter than during the 3rd quarter, and substantially nore
than during any prior 4th quarter in recent years or in any
quarter back through 1986 (stipulation #15). Under these
circumstances, | would venture a guess that M. Stanm spent nore
"inspection" tine in the fourth quarter on the necessary
"paperwor k" incident to issuing citations and orders and
docunenting the cited conditions than he did during the 3rd
quarter.

| take further note of the fact that I|Inspector Stanm began
his fourth quarterly inspection on October 29, 1990, one nonth
after the start of the fourth cal endar quarter and during the
ti me when he was provided with transportation. | also note that
on January 9, 1991, after issuing the citation and order
M. Stanm continued his inspection by wal king, left the
under ground area sonetinme between 1:00 p.m and 1:30 p.m, and
left the mne at 2:25 p.m to return to his office. Assum ng
that M. Stanm s normal work day ended at 5:00 p.m, and absent
any explanation to the contrary, it would appear to ne that
M. Stamm either conpleted his inspection that day and |left the
mne, or left it early for other reasons. As for M. Stamis
begi nning his fourth quarterly inspection well into the |ast
quarter, | find no evidence that the delay was the result of any
transporation difficulties, and absent any further explanation,
bel i eve one may reasonably conclude that a fourth quarterly
i nspection which begins a nmonth late will end | ate.

I find no evidentiary support for M. Sakovich's belief that
the denial of transportation doubled or tripled M. Stamm s
i nspection tine, or M. Childer's belief that the inspection
woul d take several weeks longer. | further find no evidentiary
support for any conclusion that the denial of transportation to
M. Stanm from Decenber 13, 1990, to January 9, 1991, and
thereafter to January 15, 1991, when the order was abat ed,
violated MSHA' s policy or unduly del ayed or obstructed M.
Stanm s inspections in violation of section 103(a) of the Act.
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In short, | conclude and find that MSHA has failed to prove any
vi ol ati ons by a preponderance of the evidence of record, and that
the contested citation and order should be vacated.

a d Ben has conceded the necessity for providing M. Stamm
with elevator transportation fromthe mne surface to the
under ground workings, and while it abated the order by agreeing
to transport himto the | ocation where he wi shed to comence his
daily inspection and back to the shaft at the end of that
i nspection, it did not agree to transport himfrom place to place
in the mne during the interval between those tinmes, and did not
provide himw th transportation within the underground mn ne
because it believed that he could performhis inspection on foot.
It is not clear whether O d Ben's agreenent to provide M. Stanmm
with transportation fromthe elevator shaft bottomto the initia
poi nt of his inspection and then back to the shaft when he has
finished his inspection was limted to the abatenent of the
order, or whether Od Ben will in the future continue to
accomodat e the inspector in this manner.

I find it rather unfortunate that O d Ben's safety director
a former MSHA inspector hinself, and the incunmbent MSHA m ne
i nspect or have becone adversaries in what should ordinarily be a
nmutual |y cooperative effort to insure safe and heal thy working
conditions in the mne. | take note of Od Ben's candid
recognition of the fact that "antagoni zing MSHA i nspectors, with
their broad discretion and substantial enforcenment powers,
i ncluding the power to issue ex parte closure orders, is likely
ill-advised" (fn. 8 Od Ben's Mtion for Summary Decision). It
i s hoped that both parties to this dispute can reach sone
accommodati on and nutual understandi ng so as preclude any further
escal ati on of the obvi ous breakdown in the working relationship
between the inspector and O d Ben's safety director

ORDER

In view of the foregoing findings and conclusions, IT IS
ORDERED AS FOLLOWS:

1. Section 104(a) Citation No. 3537139, January 9,
1991, |IS VACATED, and O d Ben's contest IS GRANTED.

2. Section 104(b) Order No. 3537140, January 9, 1991
I'S VACATED, and O d Ben's contest |S GRANTED
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Di stri bution:

Timothy M Biddle, Esq., Thomas C. Means, Esq., Crowell & Moring,
1001 Pennsyl vani a Avenue, N. W, Washington, DC 20004
(Certified Mail)

Edward H. Fitch, Esq., Ofice of the Solicitor, U S. Departnent
of Labor 4015 W I son Boul evard, Room 400, Arlington, VA 22203
(Certified Mail)
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