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DAVID L. STRI TZEL, DI SCRI M NATI ON PROCEEDI NG
COVPLAI NANT
V. Docket No. LAKE 91-633-D
VI NC CD 91-05
SECRETARY OF LABOR
M NE SAFETY AND HEALTH
ADM NI STRATI ON, AND
CHARLES RATH & MARK O
ESLI NGER
RESPONDENTS

ORDER LI FTI NG STAY AND GRANTI NG
MOTI ON TO DI SM SS

This case was stayed pending the Court of Appeals decision
in Wagner v. Secretary of Labor, No. 91-2025, 4th Circuit. On
Novenber 5, 1991, the Court issued its decision, affirmng the
Conmi ssion's decision of June 6, 1990. The Court and the
Commi ssi on have held that MSHA and its enpl oyees acting within
the scope of their statutory authority are not "persons"” within
the neaning of O 105(c) of the Federal Mne Safety and Health Act
of 1977, 30 U.S.C. 0 801 et seq. | find these rulings to be
di spositive of the issues raised in the Secretary's nmotion to
di sm ss and Conpl ai nant's response to the notion.

WHEREFORE | T | S ORDERED t hat:
1. The STAY is lifted.

2. The Secretary's nmotion to dismss is GRANTED and this
proceedi ng i s DI SM SSED.

W |iam Fauver
Adm ni strative Law Judge



