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for Conpl ai nant;

Ben W Curtis, President, CURTIS SAND AND GRAVEL
Canyon Country, California, for Respondent.

Bef ore: Judge Lasher

Thi s proceedi ng arises under Section 105(c)(3) of the
Federal M ne Safety and Health Act of 1977, 30 U.S.C. 0O 801 et
seq. (1982) (herein "the Act"). Conplainant's initial conplaint
with the Labor Departnent's Mne Safety and Health Administration
(MSHA) resulted in MSHA's issuance of a Section 105(c)(2)
conplaint in his behalf which was originally filed on April 9,
1990, in Docket No. WEST 90-165-DM and which was anmended on June
18, 1990. On Decenber 14, 1990, MSHA and Respondent Curtis filed
its "Stipulation for Dismssal" indicating, inter alia, that
"Havi ng undertaken and conpl eted di scovery, the Secretary and
Curtis now agree that the matter should be dismissed with
prejudice."” By ny Decision entered January 22, 1991, the
proceeding initiated by MSHA in Docket No. WEST 90-165- DM was
di sm ssed. After petition for Comm ssion review was filed, the
Commi ssion on March 1, 1991, denied Cole's petition, affirmed ny
deci sion, gave Cole 30 days to initiate a proceedi ng under
Section 105(c)(3), and provided that "The record in the 105(c)(2)
proceedi ng case may be noticed judicially in any such new
proceedi ng. "

The discrimnation conplaint by Cole individually was then
filed in the instant docket on February 12, 1991, alleging that
Respondent Curtis "discrimnated against Clyde C. Cole when it
term nated his enpl oynent on or about July 19, 1988."
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| SSUES

1. VWhether the Conplaint with MSHA (filed beyond the 60-day
period provided in Section 105(c) of the Act) was untinely;
whet her the determ nation of the Labor-Managenent Adjustnment
Board i ssued pursuant to the grievance procedures of the
col | ective bargaining agreenent between |I.U. O E. and the Rock
Products and Ready-M x Enpl oyers of Southern California is
preclusive of the action; and assum ng arguendo that both the
Conpl aint and this action are viable, whether Conplainant was
di scrimnatively discharged on July 19, 1988, for refusing to
operate what he alleges to be an unsafe front-end | oader (#5312).

2. Respondent contends Conpl ai nant quit. Conpl ai nant
contends he was di scharged. Respondent contends Conpl ai nant did
not communi cate a safety conplaint when he left enploynment on
July 19, 1988. Two final questions arise:

a. \Wet her Conpl ai nant was constructively di scharged by
bei ng given a choice by his foreman of operating a | oader which
he reasonably believed was unsafe or of being sent home and being
deenmed to have quit enpl oynent.

b. Whether reasonabl e basis existed for Conplainant Cole's
al | eged safety concern and conpl aint about the | oader on July 19,
1988.

Ti mel i ness of Filing Discrimnation Conplaint

Respondent contends that Cole's discrimnatory "di scharge”
conplaint was untinmely and should be dism ssed since it was not
filed until sonme four nonths after he left enployment on July 19,
1988. Tineliness questions are to be resolved on a case-by-case
basis. Joseph W Herman v. Incto Services, 4 FMSHRC 2135 (Decenber
1982). It appears that M. Cole actually filed two conplaints
wi th MSHA

Conpl ai nant Cole filed his first MSHA Conplaint (Ex. C8) on
August 1, 1988, which alleged inter alia that he was assigned for
work at Curtis on May 16, 1988, and that

"I amcurrently in grievance procedures against Curtis
Sand and Gravel because | refused to run an unsafe

pi ece of equi pnment. The piece of equipnent | am
referring to is a Cat 988, #5312. These are the things
that | feel are unsafe about this |oader
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1. Center pins are conpletely worn out.

2. The steering locks and will hardly turn
fromright to left.

3. Steering pins are worn out.

4. Brake pressure is on the red, with very
little braking power, like only one whee
has a brake. That could also be a part
of steering problem (The steering is a
| ot harder in tight places when | oading
trucks while using the brakes).

5. No backup al arm
6. No parking brake.

This is not the only piece of equipnent
that | feel is unsafe. | also see sone hazards
in the plant area of the Long Plant. The surge
pil e escape tunnel is crushed. The catwal ks are
| oose and coning apart. There are no guards on
tail pulleys. Not all but there are a few nore
than is safe. It only takes one to get a nan
killed. I have never seen a | ockout used there.
It seens to be a general |ack of concern for
t he working men and safety. Whatever we can
get away with seems to be the notto.

I hope it isn't going to take someone to get
hurt bad or even nmaybe killed to get sone things
to change there. | certainly hope not. That's
why | amwiting this letter today. Thank you
very much for your cooperation in this matter.

It is concluded after careful scrutiny of the wording of
this conmplaint and the record that M. Cole did not at this tinme
conplain to MSHA about his allegedly unlawful discharge. Thus,
hi s August 1 conplaint does not actually mention he was
di scharged, but does specifically nmention that he was "currently
in grievance procedures," l|listed what he felt was unsafe about
Loader #5312, conplains that other equipnent was unsafe, and
conpl ai ns about other "hazards." MSHA apparently did not consider
this to be a conplaint of discriminatory discharge (T. 123) and
concl ude properly so.



~173

On or about August 10, 1988, MSHA commenced investigation of
this first conplaint, confined to the "safety" allegations there-
in (Footnote 1) and on August 10, 1988, a "Notice of Negative
Fi ndi ng" (see Exs. R-2 and C9) was issued indicating that the
al | eged hazards did not exist. (Footnote 2)

M. Cole's second conplaint was filed on or about Decenber
15, 1988, nearly five nmonths after he left Curtis's enploynent.
This conpl aint all eges:

I, Clyde C. Cole, feel | have been discrimnated

agai nst because | refused to run what | knew to be an
unsafe front-end | oader #5312. In violation of Article
VI, Section 1, RSG contract. | want to be reinstated to
nmy previous position with full back pay from July 19,
1988, to whenever | amreinstated, benefits and
seniority. And due to nental anguish, discrimnnation
and harassnment over this wongful termnation and
conspiracy to cover the wongful term nation, | am
seeking restitution in the amunt of $150, 000 over and
above the previously nmentioned itens.

Thi s docunent does conprise a conplaint of unlawfu
di scharge cogni zabl e under the Act and the question of tinely
filing is analyzed with respect thereto.

Section 105(c)(2) of the Mne Safety and Health Act provides
that "[a]lny miner . . . who believes that he has been di scharged,
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interfered with, or otherw se discrinnated agai nst by any person
in violation of this subsection may, within 60 days after such
violation occurs, file a conplaint with the Secretary [of Labor]
al l eging such discrimnation.” 30 U.S.C. O 815(c)(2). (Enphasis
added) .

Significantly, Respondent did not allege or establish any
specific direct prejudice fromthe three-nonth-late filing of the
conpl ai nt. Conpl ai nant testified that, after filing his "safety"
conpl aint, he was never advised by MSHA that he should file a
di scrimnation conplaint (T. 79-80, 123) and that he had not held
any union positions or filed MSHA complaints prior to July 1988.
(T. 128-129). He indicated it was after Novenmber 2, 1988, that he
found out he had to file a discrimnation conplaint and that he
t hought everything "was taken care of" by his first "safety"
conplaint. (T. 123).

VWil e sone general prejudice would ordinarily be inferred
fromthe passage of several months after the allegedly adverse
action before a conplaint is filed and a party is put on notice
that it nust defend a claimof discrimnatory discharge, it is
noted that here the Respondent, because of a grievance brought by
Conpl ai nant, was brought into the process of defending itself
froma simlar charge (Ex. C-5, Gievance dated July 20, 1988)
and thus cannot convincingly contend that it was deprived of an
early opportunity of investigating the facts of the incident, or
perpetuating testinmony by taking statenents fromits w tnesses,
etc. Sonetinmes a del aying conpl ai nant can achi eve overwhel m ng
advant age springing fromtardy filing. Wile Conplainant's
asserted justification for late filing was not convincing,
nevertheless in view of the i mrediate bringing of the grievance
and filing of the "safety" conplaint, it cannot be said that the
i nstant discrimnation conplaint was a conpletely stale claim
from Respondent's standpoint. Nor can it be concluded that the
Respondent m ne operator actually denonstrated specific prejudice
attributable to the delay, Secretary of Labor on behalf of Hale
v. 4-A Coal Company, 8 FMSHRC 905 (June 1986).

On the other hand, Cole's failure to file a discrimnation
conplaint with MSHA nearly five nonths after the date his
enpl oynent term nated and after (1) he filed both a grievance
under the | abor contract and a safety conplaint with MSHA and,
(2) both conpl aints had been denied, constitutes the basis for
i nference
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of sone prejudice to his enployer. (Footnote 3) Certainly, Respondent
was not aware until Decenber 15, 1988, that it had to defend a
claimof the nature of a federal action under the Mne Act for

di scrimnatory discharge with its conmplexity and inpressive
potential economi c remedi es available to a successfu

conpl ai nant. Havi ng been the subject of a specific MSHA

i nvestigation for safety violations after Cole's conpl aint
thereto was filed pronptly after he |left enploynent, Respondent
woul d have been entitled to believe that the MSHA processes were
over and that further litigation of the matter was not in
prospect. More specifically, while it was on notice to defend the
grievance (a very informal process nore specifically desribed
subsequently herein) and the various MSHA safety matters raised
by M. Cole, it was in no way on notice to prepare for and defend
a Mne Act discrimnatory discharge proceeding. | thus infer and
find that on the unique circunstances of this case and the
one-at-a-tinme manner in which Conpl ai nant proceeded in filing
various actions that Respondent woul d have incurred genera

prej udi ce. (Footnote 4)



~176

More particularly and decisively, it is found that this
guestion is governed by the decision of the Federal M ne Safety
and Heal th Revi ew Commi ssion in David Hollis v. Consolidation
Coal Conpany, 6 FMSHRC 21, 25 (January 1984).

The circunstances in Hollis, supra, are simlar to those
presented in this action. The mner in Hollis alleged that he was
di scharged on Septenber 29, 1980, in retaliation for safety
concerns expressed to both MSHA and his enployer. Rather than
i medi ately filing a conplaint under the Act, the miner, David
Hol lis pursued a grievance under the collective bargaining
agreenent, filed a charge with the National Labor Relations
Board, and initiated proceedi ngs before the state human rights
comm ssion. Not until seven nonths after his discharge, and
before the resolution of his alternative actions, did Hollis file
his MSHA conpl aint. Shortly thereafter, based on the 60-day
statute of limtations, his enployer noved to disniss the action
as untinely.

During argument on the notion to dismss, Hollis contended
that he was unaware of his rights under the Act until March 1981
and that he filed his conplaint within 60 days of discovering
those rights. Since he allegedly was not aware of his rights
before that tine, Hollis argued that he justifiably failed to
file his conplaint in a tinmely manner. The Conm ssion, however,
rejected his assertion. Observing that he served his union as
chai rman of the safety cormmittee, and that Hollis had filed a
grievance through his union, a charge with the National Labor
Rel ati ons Board, and a conplaint with the West Virgi nia Human
Ri ghts Conmi ssi on, the Commi ssion concluded that Hollis knew of
his rights, but chose to pursue alternate avenues of relief. It
held that "a miner's late filing [will not be excused] where the
m ner has i nvoked the aid of other foruns while know ngly
sl eeping on his rights under the Mne Act." (Enphasis added).

Simlarly, in Herman v. Inco Serv., supra, the nminer alleged
that he was term nated because of his numerous conpl ai nts about
the safety of a suspended storage bin. Despite his numerous
contacts with MSHA officials both shortly before and after his
di scharge, Herman del ayed filing his conplaint until 11 nonths
after his termnation. Granting his enployer's notion to dismss,
t he Conmi ssion held that Herman's

prol onged hesitation in filing a discrimnation

conpl aint cannot be attributed to his being mslead as
to or a msunderstanding of his rights under the Act.
Rat her, the record
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reveal s that he had direct contact with MSHA
officials during the period that the events
now compl ai ned of occurred, as well as after
his term nation. Quite sinmply, he had abun-
dant opportunity and the ability to go forward
with his conplaint in a nore tinmely fashion

if he had then desired to do so. (Enphasis
added) .

The 60-day rule, as applied by the Conmi ssion in both Hollis
and Herman, conpels dism ssal of Cole's conplaint. There is no
di spute that, |less than two weeks after resigning his enploynment,
Col e conplained to MSHA and filed a charge with that agency
al | egi ng safety hazards on the replacenent | oader. Cole was in
direct contact with MSHA as early as August, was aware of his
rights under the Act, and was also famliar with the procedures
required to file an MSHA conpl aint. Like the mner in Herman,
Cole's "prolonged hesitation in filing a conpl aint cannot be
attributed to his being mislead as to or a m sunderstandi ng of
his rights under the Act.”

Moreover, like the miner in Hollis, Cole pursued an
alternate avenue of relief, a grievance under the Agreenment, and
not until he lost that claimdid he file the subject conplaint.
As the Commi ssion made clear in Hollis, an untinely filing will
not be excused "where a miner has invoked the aid of other forumns
whil e knowi ngly sl eeping on his rights under the Act."

Accordingly, on this basis, Conplainant's initial conplaint
with MSHA is found untinely and this proceeding is to be
di sm ssed. Discussion of the issues of preclusion and the nerits
of the discrimnatory discharge allegation follow.

Respondent's Defenses--Res Judi cata, Collateral Estoppel: Preclusion

Al t hough not repeated in its post-hearing brief, Respondent
inits answer to the Conplaint and during this proceedi ng has
argued that the conplaint is (a) barred by the doctrines of res
judicata and col |l ateral estoppel, and (b) that Conplainant's
exclusive renmedy for any alleged discrimnation is pursuant to
the Labor Agreenent the grievance procedures of which Conpl ai nant
pursued to their concl usion.
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Precedents of the Federal M ne Safety and Heal th Review
Conmi ssion govern the issues raised by these defenses and
gui dance therefromand U.S. Court decisions are utilized in the
foll owing determ nation. First, a brief sumary of the background
pertaining to these issues is hel pful

Conpl ai nant | eft enploynent on July 19, 1988. Grievance
procedures provided in Article XIV of the 1985-1989 Agreenent
between I nternational Union of Operating Engineers, Local No. 12,
A F.L.-C. 1.0 and Rock Products and Ready M x Concrete Enpl oyers
of Southern California (Footnote 5) (Court Ex. 1) establish a
Labor - Management Adj ustnment Board to issue decisions which "shal
be final and binding on either or both parties."” The objective of
t he Board, however, is "for the express purpose of interpreting
and enforcing all the terns and conditions" contained in the
Agreenent. The Gievance procedures also provide for Arbritration
in the event the Board does not reach a decision (Article XV,
Section 1(b). The Board did reach a decision and the nmatter thus
never went to an arbitrator. (Footnote 6)

M. Cole filed a Grievance form (Ex. C5), and after being
turned down at Steps 1 and 2 of the Gri evance procedures
(Sections 2(a) and (b) of the Agreenent) he proceeded to Step 3
which is referral to the Labor Managenent Adj ustnent Board.

The si x-nmenber Board (3 union and 3 managenent) met on
Novenber 2, 1988, at the union offices in Los Angeles,
California, and heard and deci ded the cases of sonme five
grievants including Conplainant on that date. The provision of
t he Agreenent shown by the Board's decision (Ex. R-1) to be the
point of reference was Article VI, Section 1 which provides:
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ARTI CLE VI
Wor k Per f or mance

Section 1. Discipline. The Enployer is the judge as to
t he conpetency of any worker. Al enpl oyees nust
performtheir work to the satisfaction of the Enployer,
provi ded, however, that no enployee shall be discharged
wi t hout good cause or discrimnated agai nst because of
his menmbership in the Union or Union activities.

This provision franed the issue in the grievance process:
Whet her Curtis violated Article VI, Section 1 of the Agreement by
al | egedly di scharging an individual enployee w thout "good
cause." See "Judgnent on Stipulation for Entry of Judgnment”
entered by the Superior Court of the State of California for the
County of Los Angel es on August 17, 1990. (Ex. R-5, par. 5). The
parties to the Stipulation upon which the Judgnent was entered
were Curtis and the union. The Judgnment confirnmed in all respects
t he decision of the Labor Managenent Adjustnent Board denying
Col e's grievance. (Ex. R 5, pg. 6).

It is clear that the Court's judgnent was based on the
stipulation for it to do so by Curtis and the union and was not
based on judicial review of the matter. Cole, who brings this
action as an individual conplainant under the Act was not a party
to the stipulation. The stipulated Judgnent did not directly or
indirectly determine his rights under the Act or attenpt to
resolve his rights other than under the Labor Agreement in
guestion. The effect of the Judgnment, as indicated in the | ast
sentence thereof, nmerely confirmed "in all respects" the decision
of the Labor Managenent Adjustnment Board denying M. Cole's
grievance. It was not a judgnent by a court on the nerits of the
litigation. See Bradley v. Belva Coal Conpany, 4 FMSHRC 982, 986
(June 1982). Examination of the Board's decision then is in order
to determne its adequacy in ternms of judicial fact-finding,
procedural due process, and consideration and application of Mne
Act discrimnation formul ae and concepts. The Board's decision
provi des:

Di sput e:
Clyde Cole protests term nation.

Contract Reference: Article VI, Section 1
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Conpany Posi tion:

The grievant is a | oader operator and was hired My 23,
1988, at the Conpany's Sol edad Canyon Plant. On July
19, 1988, the loader that the grievant normally
oper at es broke down and he was assigned to operate a
different |oader. (Both | oaders were of the same type
and approxi mate age.) When he was told to operate the
ot her | oader, he refused alleging that the | oader was
unsafe. He stated that he would do other work and the
Supervi sor thereupon told himthat that was the only
work he had for himand further that if he el ected not
to do the work and left the Plant he would be
considered a voluntary quit. One of the Conpany
mechani cs with approxi mately 15 years of enpl oynent
stated that the | oader was safe to operate. Further
subsequent to the Step Two neeting on August 1, 1988,
the grievant filed a charge with MSHA and as a result
of that investigation the inspector found that the

| oader was indeed safe to operate. (On the notice the
box saying "all eged hazard did not exist" was checked.)

Uni on Position:

The grievant admitted refusing to operate the | oader
but all eged he had been told to go hone if he was not
going to operate that | oader. Although at the tinme he
did not state why he believed the | oader was unsafe, he
said at the hearing that since the | oader had to go on
t he highway he didn't believe it was safe because of

t he steering.

Deci si on:

Moved and seconded that based on the evidence presented
in this case the claimof the Union be denied.
Motion Carried. (Enphasis added).

Anal ysis of this decision of the Board--actually only
"m nutes" of its proceeding--shows that the actual principles
underlying the decision are not ascertainable. The findings of
fact
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are exceedingly limted. (Footnote 7) It is concluded that the Board's

fact-finding process was not equivalent to judicial fact-finding,
and nore particularly in any way conparable to that of the

Conmi ssion. Certainly, the record of its proceedings, including
notes thereof (Ex. C-6), is not as thorough or conplete.
Respondent has the burden of establishing the applicability of
its defenses seeking to preclude litigation of the discrimnation
issues in this natter on the basis that such were litigated and
adj udi cated by a court or forum of conpetent jurisdiction on the
merits in a prior proceeding, i.e., res judicata. On the basis of
the record presented in this matter, such a determ nati on can not
be made, although it does clearly appear that the Mne Law s

di scrimnation fornmul ae were not in issue, were not applied, and
were not determ native. (Footnote 8) Thus, it is concluded that this
litigation under the Mne Act is not precluded. Further, since it
does not appear that precise issues relevant under the M ne Act

i ncludi ng sonme that were specifically raised in this proceedi ng
(Such as whet her Conpl ainant quit voluntarily, was di scharged, or
was constructively discharged by being given the forced choi ce of
(1) either working under unsafe conditions or (2) going home and
bei ng considered to have quit, were raised and di scussed and
determined in the Board's proceedi ngs, Respondent is found not to
have carried its burden inherent in its defense of issue
preclusion, i.e., collateral estoppel

Accordi ngly, Respondent's defenses of res judicata and
collateral estoppel are rejected. Bradley v. Belva Coal Conpany,
supr a.

Neverthel ess, as the Comm ssion has held with respect to the
deci sions of arbitrators, although the Comm ssion is not bound by
the determ nation of Labor-Managenent Adjustnent Board, within
t he boundari es of sound discretion sonme weight can be accorded to
its specialized conpetence in | abor-nmanagenent relations matters.
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Secretary on behal f of Pasula v. Consolidation Coal Co., 2 FMSHRC
2786 (Cctober 1980); David Hollis v. Consolidation Coal Co.,

supr a.

Di scrim nation

In order to establish a prima facie case of m ne safety
di scrim nation under Section 105(c) of the Act, a conplaining
m ner bears the burden of production and proof to establish (1)
that he engaged in protected activity, and (2) that the adverse
action conpl ai ned of was notivated in any part by that activity.
Secretary on behalf of Pasula v. Consolidation Coal Co., supra,
rev'd on other grounds sub nom, and Secretary on behal f of
Robi nette v. United Castle Coal Co., 3 FMSHRC 803, 817-818 (Apri
1981) .

The Conmi ssion has held that a miner's work refusal is a
protected activity under the Mne Act if the mner has a
reasonabl e, good faith belief in a hazardous condition. Secretary
on behal f of Pasula v. Consolidation Coal Co., supra,
Consol i dati on Coal Co. v. Marshall, 663 F.2d 1211 (3d Cir. 1981);
Secretary on behalf of Robinette v. United Castle Coal Co.,
supra. See also MIller v. FMSHRC, 687 F.2d 194 (7th Cir. 1982).

Utimate determination of the merits of the discrimnation
i ssue turns on whether Conplainant's refusal to operate Loader
#5312 was based on a reasonable belief that it was unsafe (and
whet her such was reasonably comuni cated to nmanagenent) or
whet her it was due to some subjective reason or Conpl ainant's
tenperament. (Footnote 9)

The 33-year-old Conpl ai nant has equival ency of a high schoo
education. He comrenced enploynent with Curtis on May 16, 1988,
and worked as a heavy equi pnent operator (| oader operator) for 65
days until his enploynment termnated on July 19, 1988. He
regul arly operated front-end Loader #5303, which was one of
approxi mately seven such | oaders in use.

Conpl ai nant's account of pertinent events differs sharply
with Respondent's. W start first with M. Cole's version.

Conpl ai nant testified that in md-June 1988 (T. 62), he
operat ed Loader #5312--the one he subsequently refused to
operate--for a period of five hours and that at that point he
deternmined the brakes "were poor," the center pins "were shot,"
and that it would "jolt" left or right "whichever way it wanted
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to go." (T.59). Since the center pins are what hold the nmachine
together he said that if the machine "should come apart half way"
there was a good chance of having both | egs crushed and of death.
(T. 60). After getting off the machine, he testified, he told his
pl ant foreman Juan Moran that the | oader was "flat unsafe"” to run
(T. 63) but he did not tell Mran what was unsafe about it. (T.
63-64). He also testified he told Mechani ¢ Honer Penni ngton that
the | oader was unsafe. (T. 63).

About one week before July 19, 1988, Col e again operated
Loader #5312 for 15 minutes and he testified no safety repairs
had been perforned on it, i.e., to the brakes, steering, back-up
al arm and center pins. (T. 65). He decided at this tinme he would
not run it if asked to do so again and he testified he asked
Homer Pennington for a red tag so he could keep it available if
he was asked to run #5312 agai n. Penni ngton advi sed himthe
conmpany did not have red tags.

On July 19, according to Conplainant, his regular machine
#5303 broke down and the crucial conversation with his foreman
Juan Moran was given by M. Cole as follows:

Just shortly thereafter M. Mran cane up and asked
what the problemwas with the machine (5303), and

told himthat the tilt wouldn't work, the bucket

woul dn't roll back, or it wouldn't dunp. He asked ne if
I could nake it up to the Soledad Plant with the

machi ne, and | said yeah .

* * * * *

And so | had the Euclid drive out fromunderneath the
bucket and I lowered it down and | took the nachine up
to the Soledad Plant. This is a narrow, two-I|ane

hi ghway, bl acktop, open to civilian personnel. Up an
incline to the Sol edad Canyon Plant at which point |
parked the machi ne and Juan (Moran) called for Honer
Penni ngton to come up and take a |look at it. Honmer came
up and clinmbed up on the machi ne and he noved the |ever
back and forth and back and forth, and himand M.
Moran had a conversation, and then Juan told nme to go
over on 5312, take 5312 down in the mud hole and run
it, and | refused at that point to run the nmachine.

* * * * *
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M. Mran told ne to run 5312; take number
5312 down to the nud hole and continue worKking.
At that point | refused to operate machi ne nunber
5312 and spelled out exactly what | felt was un-
saf e about the equi pnent, starting with nunber
one, the center pins, the steering, the brakes,
no backup alarm Then he told nme he didn't have
anything else for ne to do that day, if |I wasn't
going to run 5312, and he thought it was safe
enough to run down in that nmud hole, to go hone.

| asked himif he was firing ne and he said,

no. I says I'll go down to the Lang Station Plant.
| said | will be nore than happy to run a scraper
| said |l will stay here; | said | will shovel tai
pulleys, I will go down to the Lang Station Pl ant

and shovel the tail pulleys. (T. 68-69).
(Enmphasi s added).

He told nme to go home. And | asked himif he was firing
me and he said no. | says okay. And then got my |unch
box of f the machine and he said if you | eave, you quit.
| said | thought you just said you weren't firing me?
He says | amnot, | amjust sending you hone. | said
okay. So | got in ny car and | left. (T. 70).

The other party to the primary events of July 19, 1988,
Respondent's plant foreman, Juan Mran, testified in direct
contradiction to the main points of M. Cole's presentation
i.e., as to whether Loader #5312 was unsafe, whether he (Moran)
sent M. Cole home, whether M. Cole quit, whether M. Cole said
the | oader was unsafe, and whether M. Cole specified the various
items (brakes, steering, backup alarm center pins) that he
consi dered unsafe on the | oader

M. Moran testified he has been an enpl oyee of Respondent
Curtis for some 20 years and has been plant foreman since 1976.
As plant foreman, he was at pertinent tinmes, in charge of
Curtis's two operations, Lang Station (which had approximtely
100 enpl oyees in 1988) and Sol edad Canyon whi ch had approxi mately
8 enpl oyees. (T. 56, 131).

M. Moran testified that he had never heard of or had
experience with a center pin breaking, that he had never had to
refuse to operate equipnment at Curtis in order to get it
repaired, and that while the center pins on | oader 5312 were
| oose they were not unsafe. (T. 132-133).
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According to M. Mran, on the day that M. Cole quit
enpl oyment, he then ran #5312 for three hours and two other
enpl oyees, Efrem Ramirez and Neal Wallens, also ran it w thout
conplaint. (T. 133-234). (Footnote 10)

Portions of M. Miran's testinony--which | credit as being
the nore trustworthy and persuasive over
Conpl ai nant' s--concerni ng events and conversations on July 19
after Conplainant's #5303 | oader broke down with hydraulic punp
failure foll ow

. Li ke he described before, | told himto let the
Euclid to pull for under the |loader and I knew that he
can drive it to the upper plant--to the plant--and
told Homer we've got a problemwith a | oader, don't
want to tilt. Homer | ooked at it and says the punp went

out. | said to him howlong will it take to fix it. He
sai d approxi mately about two days by the tine | get
parts and all that. | said okay.

| |ooked at M. Cole and | said, Cole, we've got 5312
over here which is generally our spare |oader for a few
hours or a day or two, will you get the | oader and go
down to the pond to continue working, we've got three
ot her guys working over there and he said, no, | won't
go on the | oader. Honer Pennington asked hi mwhy. He
said | just don't like it; I won't run it. And he
proceeded to go back into the | oader 5305 | oader which
he was running, picked up his lunch, came down and
started wal king away. | said, you mean you are
quitting? He turned around and said to nme, he said, no,
are you going to fire nme? | said | don't have no reason

to fire you; all | amasking you is to continue working
so we can keep doing bailing of all the silt out of the
pond. And as soon as your |oader is ready, you will go

back to your | oader

He said, no, | won't do that. | don't Ilike
the | oader. Honer said--in fact Homer Pennington
sai d oh, you are one of those operators that
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likes to ride Cadillac Iike, not Chevrolet.
said what is the difference between operators?
And he continued to wal k away and nmy remark to
himwas if you wal k away fromthe plant, that
means you just quit. And he continued to just
wal k away. (T. 134-135).

* * * * *

Q So you went imrediately to work | oading trucks while
someone went to get another operator to relieve you so
you could continue with your duties?

A. Exactly.

Q Didyou feel at the tinme you got on that | oader that
i s was unsafe?

A No. If I felt | would get hurt on the | oader |
woul dn't get in it, especially when we have to travel a
short di stance over the highway with a | oader

Q Prior to that date, do you recall Cyde Cole telling
you and/ or Honmer in your presence about the center pins
being bad to the point of this |oader being unsafe?

A. No, he never nentioned it to me anything about being
unsafe. He run the particular |oader, | believe, was
twice, and a short period of tinme-five hours or four
hours. Whenever he is |oaded, he will go around and he
will use that one and | think it happened twice in the
short tinme that he was with us. He never got to run 12
on Sol edad.

Q Did he ever request fromyou that the | oader be
red-tagged because it was unsafe?

A. Never.

Q When he refused to run 5312 did you tell hin? "Go
hone. "

A. No.

Q Did he volunteer to shovel on the conveyor belts and
do other work in lieu of running a | oader?

A. No, he never asked for anything el se.

Q So when he left, what did you assune his intentions
wer e?

A. He was quitting. (T. 136-137).
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M. Moran contradicted Conplai nant and denied telling himon the
foll owi ng norning that he (Cole) had been replaced, pointing out
that M. Cole was never replaced. (T. 147-148). M. Mran al so
credibly testified that because of the way such heavy equi pnent
is built it has a center pin and that "they wear a little they
feel like they are going to fall apart, but that does not nean
they are unsafe." (T. 150). It also appears that Curtis does not
have the equi pment to change such pins (Tr. 155, 158) which
further supports M. Mran's testinony and deletes the viability
of Conmpl ainant's position on this point. (Footnote 11)

M. Moran's opinion that Loader #5312 was safe to operate
was shored up to sone extent by the fact that he drove it after
M. Cole left on July 19, 1988, that two ot her enployees al so
drove it without conplaint, and that no repairs were nmade on it.
(T. 156-157).

Conpl ai nant did not actually establish that Loader #5312 was
unsafe due to defective center pins or the other problens
conpl ai ned of. Thus, in his deposition (Ex. C-21) |nspector
Wl son testified that during the MSHA inspection follow ng Cole's
saf ety conplaint that the backup al arm was working, that the
brakes were not checked during the inspection, that the union
representative, M. Pat Stubbins, felt there was nothing wong
with the | oader, and that Conplainant was a "bitcher." (WIson
deposition, pp. 15-17, 18). The other safety conpl aints nmade by
M. Cole not related to the | oader were found not to have any
basis also. (Ex. C21, p. 18).

| conclude that the MSHA inspection follow ng Conplai nant's
saf ety conplaints supports the testinmony of M. Mran that the
| oader was not unsafe (see also T. 155-158), and that the center
pins were not replaced al so casts serious doubt on the
reliability of Conplainant's testinony generally.
(Foot ntoe 12)
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Based on the foregoing findings, resolution of conflicts in
testi mony based on observati on of the demeanor of wi tnesses and
t he harnoni zing of testinony with the general record, it is
concl uded

a. that on July 19, 1988, Loader #5312 was safe to
oper at €;

b. that Conplainant refused to operate such w thout
justifiable reason for doing so;

c. that Conplainant's alleged belief that the | oader
was unsafe, assum ng arguendo that such was in good
faith, was not reasonable and accordi ngly was not an
activity protected under the M ne Act, Bush v. Union
Car bi de Company, 5 FMSHRC 993, 997 (June 1983);

d. that in refusing to operate Loader #5312 Conpl ai nant
did not comruni cate safety concerns to his foreman
Juan Moran; (Footnote 13)

e. that the term nation of Conplainant's enpl oynent
occurred as a result of his voluntarily quitting

enpl oynment and not as a result of his being
contructively discharged by M. Moran by being given a
choi ce between
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operating an unsafe piece of equipment or being deened
to have quit enploynment. (Footnote 14)

ORDER

Conpl ai nant's conpl ai nt of discrimnatory discharge under
the Mne Act is found (a) to be without nerit, and (b) to have
been untinely filed, and on these two i ndependent bases, this
proceedi ng i s DI SM SSED.

M chael A. Lasher, Jr.
Adm ni strative Law Judge

1. The allegedly hazardous conditions investigated were
those nentioned in M. Cole's August 1, 1988, conplaint, to wt,
bad center pins, poor steering, poor brakes, no back alarm and
al so poor condition of escapeway, |ockouts not being used, tai
pul | eys not guarded, and | oose handrails.

2. Insofar as the all eged hazards pertaining to Loader #5312
are concerned, the investigation was not dispositive one way or
the ot her whether the tail pin conplaint nade by M. Cole
actually showed unsafe conditions. (Ex. C 21, p. 15). The
deposition of the MSHA inspector, Bill WIlson, strongly indicates
that there was no basis to M. Cole's safety conpl ai nts about
Loader #5312, as well as the other itens of his conplaint (Ex.
C-21, Deposition pp. 15, 16, 17, 18 and attached notes pertaining
to Inspector WIson's inspection).

3. The sequence of various pertinent dates in 1988 is as
fol |l ows:
Cole hired: 5-16
Cole quit: 7-19
Grievance Filed: 7-20
MSHA Safety Conplaint Filed: 8-1
MSHA Saf ety Conpl ai nt Deni ed (Negative Finding):
8-10
Cole's Gievance Denied: 11-2
MSHA Di scrim nation Conplaint Filed: 12-15

SEESR A

No

4. Conmplainant's grievance was filed the day after he quit
(I subsequently conclude he was not discrinmnatorily discharged)
and reflects his allegation that he was wongly discharged and
his desire for reinstatement. Yet his first conplaint with
MSHA- -filed after his grievance--while mentioning that there was
a grievance proceeding alleges only safety conplaints. | find
this inconsistent with a deliberate choice made at the tinme by
Col e to proceed through the | abor agreenent’'s grievance procedure
to redress any wong about his enploynent status and to
si mul taneously proceed agai nst his enployer with the MSHA safety
conplaint. His testinony that he thought "everything was taken
care of" by the safety conplaint does not ring with credibility,
but seens nore to be calculated to skirt the ban of the 60-day
filing limtation. It was only after the failure of these first
two conplaints that the discrimnmination conplaint was forthcom ng



5. OF which Respondent Curtis is a nenber

6. Even in arbritration, as the U S. Suprenme Court in
Al exander v. Gardner-Denver Company, 94 S. Ct. 1011, 415 U. S. 36,
39 L. Ed. 147 (1974) noted, ". . . the fact-finding process
usually is not equivalent to judicial fact-finding. The record of
arbitration proceedings is not as conplete; the usual rules of
evi dence do not apply; and rights and procedures common to civi
trial, such as discovery, compul sory process, cross-exan nation,
and testinony under oath, are often severely limted or
unavail abl e.” Such procedures are generally available in the M ne
Act proceedi ngs before the Conm ssion, however

7. One of the Board's findings fromits proceedi ng, that
"Although at the time he (Cole) did not state why he believed the
| oader was unsafe, he said at the hearing that since the | oader
had to go on the highway he didn't believe it was safe because of
the steering," is found significant and menti oned subsequently
her ei n.

8. There certainly appears to be good reason "to doubt the
quality, extensiveness, or fairness of procedures followed" in
the prior proceedi ng before the Labor-Managenent Adj ustnment Board
i nsofar as the determ nation of the "preclusion" questions are
concerned. See Montana v. United States, 440 U. S. 147 (1979).

9. See T. 102, 140-141, 148, 169-160.

10. | have considered this evidence as one of the factors
| eading to the conclusion that Complainant's alleged safety
concern was unreasonabl e.

11. See also Statenment (Declaration) of Homer Penni ngton
| ead nechanic, attached to Respondent's Modtion for Summary
Deci si on dated Septenmber 5, 1991, indicating that the center pins
were never replaced and renai ned on the | oader until his
retirement in October 1990.

12. In summary, the record in its entirety indicates that
foreman Moran, Master Mechani ¢ Penni ngton, Union Representative
Pat Stubbins, and MSHA I nspector Bill WIson all concluded that
there was no basis to M. Cole's safety conplaints. Further, the
Labor - Managenent Adjustnment Board, after deliberation (T.
165-166), denied M. Cole's grievance. | have considered this as
one of the factors to be weighed in resolving the conflicting
testinmony of Mdran and Cole in Mdiran's favor. In rejecting M.
Cole's testinony | also have considered that the safety
conpl aints concerning other matters involving the #5312 | oader
did not prove out and that his explanation concerning the |ate
filing of his MSHA discrimnation conplaint, while tidy, was nore
conveni ent than |ogical and convincing.

13. Where reasonably possible a miner refusing to work
shoul d ordinarily comrunicate, or attenpt to comrunicate, to sone
representative of the operator his belief in the safety hazard at
i ssue. At |east one purpose of this rule is to weed out "work



refusals infected by bad faith." Secretary on behalf of Dunmire
and Estle v. Northern Coal Conpany, 4 FMSHRC 126 (1982).

14. Secretary v. Metric Constructors, Inc., 6 FMSHRC 226
(February 1984).



