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Federal M ne Safety and Heal th Revi ew Conm ssion
O fice of Adm nistrative Law Judges
2 Skyline, 10th Fl oor
5203 Leesburg Pi ke
Falls Church, Virginia 22041

IN RE: CONTESTS OF RESPI RABLE DUST MASTER DOCKET NO. 91-1
SAMPLE ALTERATI ON CI TATI ONS

ORDER GRANTI NG | N PART AND DENYI NG I N PART
SECRETARY' S MOTI ON FOR PROTECTI VE ORDER

On Decenber 23, 1991, the Secretary of Labor filed a Mtion
for Protective Order to prohibit the taking of depositions of the
Assi stant Secretary of Labor and the fornmer Adm nistrator for
Coal M ne Safety and Health. The nmotion was supported by a
menor andum of |aw, and acconpani ed by an affidavit of Assistant
Secretary of Labor WlliamJ. Tattersall. On January 7, 1992,
Contestants represented by the law firms of Crowell & Moring,
Buchanan I ngersoll, and Jackson & Kelly, filed an opposition to
the notion. On January 14, 1992, the Secretary filed a reply to
Contestants' opposition to the Secretary's notion. On January 16,
1992, Contestants represented by Wllians & Connolly filed a
notion to join the Opposition filed by the three law firnms naned
above for the reasons set forth in the Opposition

The Contestants notified counsel for the Secretary by letter
of Decenber 4, 1991, that they wished to depose WIIliam
Tattersall, Leighton Farley, Jerry Spicer, Edward Hugl er, Dennis
Ryan and Wl lard Querry, and requested copies of tel ephone | ogs,
diary entries, personal notes, cal endars, menoranda and ot her
docunents dated between February 1, 1989 and April 4, 1991
relating to AWC i ssues. Counsel for the Secretary replied by
| etter dated Decenber 16, 1991. He agreed to provide such of the
request ed docunents which are not privileged and to make Hugl er
Farl ey, Ryan and Querry avail able for depositions. He stated that
a notion for a protective order would be filed to prohibit the
taki ng of the depositions of Tattersall and Spicer

Contestants state that Assistant Secretary Tattersall nade
the crucial decisions as to whether and when to issue the
citations involved in these proceedi ngs. Adm nistrator Spicer was
said to have been actively involved in these decisions as well as
ot her rel evant agency actions prior to the issuance of the
citations. Tattersall participated in ten nmeetings between
Novenber, 1989 and March, 1991, "with other agency officials
i ncluding M. Spicer" concerning dust sanpling enforcenent
actions.
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Contestants argue that the decision to void sanples but not
i ssue citations made in about March, 1990, and the decision not to
i ssue an information notice to mne operators raise substantive
i ssues "bearing on reasonabl e pronptness and on other issues as
well." Tattersall is said to be the primary source of information
as to what matters were considered in the course of agency
del i berati ons concerning these decisions. The agency decisions to
voi d sanples prior to March 14, 1990, and to void w thout
citations after March 14, 1990, and finally to issue citations on
April, 1991, are not explained. Assistant Secretary Tattersal
shoul d be required to explain these decisions "so that we may
obt ai n an understanding of the citations and prepare appropriate
def enses. ™

Finally, Tattersall nmust be nade avail able for questioning
about his public statenents concerning AWC' s which differ in
significant respects fromthe deposition testinony of his
subordi nates. Contestants enphasi ze the extraordi nary nature of
the enforcenment action represented by these cases - their size
and scope involving as they do virtually the entire coal mning
i ndustry; the degree of the personal involvenent of the Secretary
and Assistant Secretary in issuing press releases, holding press
conferences, testifying before Congressional Committees, etc., as
di stinguishing this case fromthose relied upon by the
Secretary's counsel

The Secretary argues that the Federal Courts "routinely"
prohi bit the taking of depositions from high-Ievel governnent
officials "especially where relevant information is avail abl e
froml|ower-level agency personnel." The reasons for the rule are
(1) the privilege attaching to agency deliberative processes, and
(2) the disruption of the governnent's primary function which
woul d result frompernmtting such depositions.

The rule applies not only in the case where an
adm ni strative record is involved but also where "the proposed
inquiry relates to the exercise of statutory discretion.”

The rul e applies not only to cabi net nenbers and heads of
executive agencies but also "to | ower-level but relatively highly
pl aced deci si onnakers within an agency."

Contestants have alternative sources for obtaining the
requested information; in fact they have a "plethora of other
avenues for obtaining any conceivably relevant information."

Tattersall and Spicer made the ultinmate decisions to issue
the citations involved here based on facts and reconmendati ons
from|ower-level agency personnel who have already been deposed.
Nei t her "has any specific know edge of relevant facts which were
not obtained in this manner."
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It is inportant to keep in mnd the nature of the present
proceedi ngs before the Revi ew Conm ssion. The forty seven hundred
citations issued by the Secretary have been contested. Therefore,
the citations are not final admnistrative action, and becone
final only when and if they are affirned by the Comr ssion. The
penal ti es assessed by the Secretary, because they have been
contested, are in the nature of proposals to the Comm ssion to
assess appropriate penalties for any violations charged in
citations which are affirned. For these reasons, the cases cited
by both parties, such as Citizens to Preserve Overton Park v.

Vol pe, 401 U. S. 402 (1971) and Conmmunity for Creative
Non- Vi ol ence v. Lujan, 908 F.2d 992 (D.C. Cir. 1990), holding
that agency deci sionmakers may be deposed only in cases where no
adm nistrative findings were made and a deposition is the only
way to provide a record adequate for judicial review, are of
limted precedential value, and not controlling. The Secretary in
t hese proceedi ngs does not make administrative findings. The
findings and decisions will be made by the Revi ew Comm ssion
after an adversary proceeding in which the Secretary has the
burden of establishing the propriety of the citations and the
appropri ateness of the proposed penalties. In the course of that
proceeding, a record will be nmade which we trust will be adequate
for judicial review

IV

The public statenments of the Secretary and Assi stant
Secretary, whether to the Press or to Congress, are not matters
before the Conmi ssion, and I will not consider themin deciding
whet her Assi stant Secretary Tattersall or Adm nistrator Spicer
are subject to deposition. In an anal ogous situation, it is not
uncommon for the Attorney General or other prosecuting authority
to publicly announce crimnal indictnments. It could scarcely be
mai ntai ned that this should subject these | aw enforcenent
officials to oral depositions in the cases covered by the
i ndi ct ments.

\%

The general rule followed in the Federal Courts is that
hi gh-1 evel executive department officials nmay not be required to
give oral testinmony by deposition or at trial except in
extraordinary circunstances. Sinplex Tinme Recorder Co. v.
Secretary of Labor, 766 F.2d 575 (D.C. Cir. 1985); Wrtz v. Loca
30, International U. of Operating Engineers, 34 F.R D. 13
(S.D.N.Y. 1963); United States v. Northside Realty Associ ates,
324 F. Supp. 287 (N.D. Ga. 1971). Extraordinary circunstances nmay
be established where the executive sought to be deposed has
rel evant information not available from any other source. Sweeny
v. Bond, 669 F.2d 542 (8th Cir. 1982), cert. denied, 459 U S. 878
(1982); Community Fed. Sav. & Loan v. Fed. Honme Loan Bank Bd., 96
F.R.D. 619 (D.D.C. 1983); Amer. Broadcasting Conpanies v. U.S.
Info. Agency, 599 F. Supp. 765
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(D.D.C. 1984). On the other hand, where the agency has or is
willing to respond by answering witten interrogatories,

furni shing documents and making | ower-1evel officials avail able
for deposition, there is no justification for requiring the
testi nony of an agency head or high-1evel agency official. Sweeny
v. Bond, 669 F.2d at 546; Kyle Engineering Co. v. Kleppe, 600
F.2d 226 (9th Cir 1979); Wrtz v. Local 30, 34 F.R D. at 14. The
nore senior the official to be deposed, the stronger the show ng
whi ch nust be made to require his testinmny. Community Fed. Sav.
& Loan, 96 F.R. D. at 621

Vi

Contestants argue that because Assistant Secretary
Tattersall made "the crucial decisions whether and when to issue”
the contested citations, he should be required to testify as to
"the basis for the charges." This can hardly be considered an
extraordinary circunstance pernmitting himto be called for
deposition. See Sinplex Tine Recorder Co., 766 F.2d at 586. Nor
can the fact that "he participated in 10 neetings between
November 1989 and March 1991 . . . concerning various aspects of
t he dust sanpling enforcenment actions.” In fact since other
agency officials were present at the same neetings, this would
argue agai nst the necessity for deposing the Assistant Secretary.
Section 104(a) of the Mne Act (30 U . S.C. 0O 814(a)) requires the
Secretary or her authorized representative to issue a citation to
a mne operator if upon inspection or investigation she believes
that the operator has violated any mandatory health or safety
standard. Absent sone showi ng of bad faith or utterly arbitrary
action, why the Secretary or the Assistant Secretary decided to
issue the citations is not relevant to this proceeding. As |
stated earlier, she is required to prove the basis for the
citations in this proceeding before an i ndependent adjudicatory
agency. The evidence presented in such a proceeding wll
establish whether there was a proper basis for the citations. The
taki ng of the deposition of a menmber of the Cabinet or the head
of an executive departnent "in order to probe the mnd of the
official to determ ne why he exercised his discretion as he did
inregard to a particular matter" is inproper, Northside Realty
Associ ates, 324 F. Supp at 293, and in any event not relevant to
the question whet her an objective basis existed for the contested
citations.

VI

The npst cogent reason advanced for the proposed depositions
is the alleged need to inquire into the basis for the time |ag
between the violations and the issuance of citations. This may be
an i ssue because section 104(a) of the Act mandates the issuance
of a citation "with reasonabl e pronptness” when the Secretary
beli eves that a violation has occurred. The Contestants have
asserted but have not shown that Assistant Secretary Tattersal
is the sole source of factual information concerning the tinng
of the issuance
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of citations. In fact they have had the opportunity to propound
interrogatories and to depose |ower-level officials for such
factual information. The Assistant Secretary nmade the ultimte
decisions to issue the citations but, according to his affidavit,
he relied upon facts and recomrendati ons made by | ower-| eve
agency personnel and does not have "any specific know edge of
facts related to the sanples or devel opnent of the evidence
supporting the citations which was not conmunicated to nme by such
| oner -1 evel persons." G ven the other sources of discovery

avail able to contestants, including the witten discovery which
has been had, the depositions already taken, and those which the
Secretary has agreed to provide, the contestants have the
opportunity to discover the factual basis for the citations and
for the timng of their issuance w thout deposing Assistant
Secretary Tattersall

I conclude that Contestants have not established
extraordinary circunstances which would justify conpelling the
testi mony of Assistant Secretary Tattersall

VI

The Assistant Secretary is, of course, a Presidential
appoi ntee and a nenber of the sub-cabinet. He is the head of the
M ne Safety and Health Administration. He is clearly a high-1level
government official and "precisely the type of individual that
governmental imrunity is intended to protect.” United States v.
M racl e Recreation Equi prent Co., 118 F.R D. 100, 105 (S.D. lowa
1987). As the Secretary noted in her notion, a major reason for
the rule prohibiting the taking of depositions from high-1Ieve
officials is the disruption which would result to the
government's inportant activities, and the higher the level the
official, the greater the disruption. Jerry L. Spicer, who was
Admi nistrator for Coal Mne Safety and Health during the tine the
al l eged violations occurred and the contested citations were
issued, is a |lower-level official than the Assistant Secretary.
Mor eover, he is now retired. Therefore, no disruption to the
government's functions would result from subjecting himto a
deposition. He may have factual information concerning the
decision to void sanples but not issue citations in March 1990
and the decision not to issue an informational notice which may
be relevant to the tineliness of the citations. The burden on the
Contestants to justify taking M. Spicer's deposition is
considerably | ower than the burden to justify taking the

Assi stant Secretary's. | conclude that Contestants have net that
burden, and have the right to take M. Spicer's deposition
Therefore, | will deny the notion for protective order as related
to him

ORDER

For the foregoing reasons, the Secretary's notion for
protective order to prohibit the deposition of Assistant
Secretary Tattersall is GRANTED; the Secretary's notion for
protective order
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to prohibit the deposition of fornmer Administrator Spicer is
DENI ED.

James A. Broderick

Adm ni strative Law Judge



