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Ofice of the Solicitor, Atlanta, Georgia, for the
Petitioner;
J. Ross MacBeth, Esq., Sebring, Florida, for the
Respondent .

Bef or e: Judge Koutras
St at enent of the Case

Thi s proceedi ng concerns proposals for assessnment of civi
penalties filed by the petitioner against the respondent pursuant
to section 110(a) of the Federal M ne Safety and Health Act of
1977, 30 U.S.C. O 820(a), seeking civil penalty assessments in
the amount of $40, for two alleged violations of certain
mandatory safety standards found in Part 56, Title 30, Code of
Federal Regul ations. A hearing was held in Sebring, Florida, and
the parties waived the filing of posthearing briefs. However,
have considered their oral argunents nmade on the record during
the hearing in ny adjudication of this matter.

| ssues

The issues presented in this proceeding are (1) whether the
conditions or practices cited by the inspector constitute
violations of the cited mandatory safety standards, and (2) the
appropriate civil penalties to be assessed for the violations,
taking into account the statutory civil penalty criteria found in
section 110(i) of the Act. Additional issues raised by the
parties are identified and di sposed of in the course of this
deci si on.
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Applicable Statutory and Regul atory Provisions

1. The Federal M ne Safety and Health Act of 1977,
30 U.S.C. O 801, et seq.

2. Commission Fules, 29 C.F.R 0 2700.1, et seq.

3. Mandatory safety standards 30 C.F.R. 0O O 56.14107(a) and
56.14101(a)(2).

Sti pul ations
The parties stipulated to the following (Tr. 5-6):

1. The respondent is subject to the jurisdiction of the
Act, the Secretary of Labor, and the Conm ssion

2. The respondent is a small m ne operator enploying
approximately two people at the subject mne site.

3. The proposed civil penalty assessments will not
adversely affect the respondent's ability to continue in
busi ness.

4. The respondent's history of prior violations for the
peri od February 14, 1989, through February 13, 1991, is
reflected in an MSHA conputer print-out, and it indicates
that the respondent has no prior violations (Exhibit P-1).

5. The two contested violations in this proceeding were
timely abated in good faith by the respondent.

Di scussi on

Section 104(a) Non-"S&S" Citation No. 3431917, issued on
February 14, 1991, cites an alleged violation of mandatory safety
standard 30 C.F.R 0O 56.14107(a), and the cited condition or
practice is described as foll ows:

The belt drive was not guarded on the pit discharge
punp in the pit area. As a rule enployees do not go in
this area while punp is running.

Section 104(a) Non-"S&S" Citation No. 3431918, initially
i ssued on February 14, 1991, and subsequently nodified on
April 15, 1991, cites an alleged violation of mandatory safety
standard 30 C.F.R 0O 56.14101(a)(2), and the cited condition or
practice is described as foll ows:

The parking brake on the 950 Caterpillar front-end
| oader was not capable of holding the |oader with its
typical load on the maxi mum grade it travels.
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Petitioner's Testinony and Evi dence

Citation No. 3431917, 30 C.F.R [ 56.14107(a).

MSHA | nspector J.J. Crisp testified that he inspected the
mne for the first time on February 14, 1991. He proceeded to
the pit area and encountered the dragline operator. Wile
standing at the top of the bank with the operator, M. Crisp
observed that the belt drive of the dewatering punp was not
guarded. The guard was laying in the wal kway and the punp was
runni ng and the belt drive was in notion. The unguarded drive
was "wai st high to chest high", and M. Crisp believed that the
| ack of a guard posed a hazard of soneone | oosing a finger or a
hand if they inadvertently contacted the belt drive pinch points
while it was running. He described the pinch points as the area
between the drive and the sheaves (Tr. 7-11).

M. Crisp stated that the dragline operator told himthat
the guard was off because he had to replace sone belts, and that
pit foreman CGene Durrance told himthat as a general rule
enpl oyees did not go to the punp area while it was running
(Tr. 12). M Crisp believed that if someone were next to the
unguarded drive he could possible be caught and hurt. However,
he took M. Durrance's word that no one is in the area unless the
punp is turned off, and that is why he determ ned that an injury
was unlikely and that the violation was not significant and
substantial (Tr. 13). He considered the respondent's negligence
to be "nmoderate to normal", and he confirmed that the violation
was abated and that the guard was on when he next returned to the
mne (Tr. 14).

M. Crisp explained the procedure for aligning the belts
when new ones are installed and he stated that the belts are not
sel f-adjusting and sonmeone has to adjust them The operator can
deternmi ne whether the belts are adjusted properly by observing
the belts while they are running, and if they are m saligned,
"you could throw a belt or you could see m salignnent
i nst ant aneous and you have to do the job all over again”

(Tr. 15).

On cross-exam nation, M. Crisp identified photographic
exhibit R-2, and he confirned the | ocation of the cited punp and
notor on a platformon the water. He stated that the punp notor
was turned off by a switch |ocated on a switch box installed on a
pole at the top of the bank. He estimated that the switch was
approximately 20 feet away froma stairway | eadi ng down the
enbanknment, and that the stairway was approxi mtely 15 to 20 feet
froma 15-foot wal kway | eading to the platformwhere the punp was
| ocated. The platform holding the punp was approxi mately eight-
to-ten foot square (Tr. 17).
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M. Crisp agreed that there would be no hazard or danger
fromthe punp if anyone were in the pit and the punp was not
running. M. Crisp believed that the guard should have been put
back on as soon as the belt was turned on. However, if no one is
inthe pit and the punp is not on, it would not be negligent
(Tr. 20).

M. Crisp acknow edged that subsection (b) of the cited
standard provi des an exception that does not require a guard when
t he exposed noving part is at |east seven feet away froma
wal ki ng or working surface. He confirmed that access is required
in order to maintain and check the punp, that two people work at
the pit, and they would maintain or check the punp as needed
(Tr. 22).

In response to further questions, M. Crisp stated that the
punp was readily accessible and that there was no barrier or
| ocked gate preventing access to the platform area where the punp
was | ocated. He characterized the platformarea around the punp
as a "working platforn, and he conceded that he did not measure
the platform (Tr. 25).

Citation No. 3431918, 30 C.F.R 0O 56.14101(a)(2)

I nspector Crisp stated that he observed M. Durrance
operating the cited front-end | oader on a slight incline at the
top of the | evee coming out of the pit. He checked the backup
alarm and fire extinguisher and found them satisfactory. He told
M. Durrance that he wanted to check the service brakes.

M. Durrance applied the service brakes while the machi ne was
movi ng, and the brakes functioned properly and stopped the
machine (Tr. 36-37). M. Crisp stated that the machi ne was not
st opped conpl etely when he asked M. Durrance to apply the
parki ng brake and then let off the service brakes. Wen he did,

t he parking brakes woul d not hold the machine and he "rode freely
on the slight incline". M. Crisp confirnmed that the brakes were
tested on a slight incline with an enpty bucket, and that

M. Durrance told himthat he thought the parking brake was

wor king (Tr. 36-38).



~274

M. Crisp confirmed that he made a determi nation that an
injury was unlikely because the service brakes were operable, and
if they failed, the operator (who had a seatbelt) could steer the
machi ne and bring it to a stop. However, if an injury did occur
it would be "lost work days and restricted duty". He did not
consider the violation to be significant and substantia
(Tr. 40). He considered the negligence to be "noderate to
normal " because the operator is supposed to check his equi pnent
before the shift begins and he should have known of the
condition. M. Crisp stated that M. Durrance told himthe
par ki ng brake was adjusted, and on a subsequent inspection visit,
M. Crisp tested the parking brake and abated the violation
M. Crisp confirnmed that he initially cited a violation of
subsection (a)(3) of section 56.14101, but that his supervisor
subsequently nodified it to reflect a violation of subsection
(a)(2) (Tr. 38, 41-42; 46-47).

On cross-exam nation, M. Crisp stated that when he next
returned to the mine to abate the citation, he asked M. Durrance
to engage the parking brake and the machine did not nove. In
response to a question as to whether he actually had M. Durrance
test the parking brakes or sinply asked hi m whether or not they
worked, M. Crisp stated that "as | recall, | inspected it"

(Tr. 44). In response to further questions, M. Crisp stated
that the | oader was used to | oad trucks, and that the | oader
operator would not use the parking brake during | oading.

However, he woul d use the parking brake on a ranmp if he lost his
service brakes, and although the trucks are normally |oaded in
flat areas, there are "dips and slight inclines" (Tr. 45-46).

M. Crisp further explained the initial testing of the parking
brake by M. Durrance as follows at (Tr. 48-50):

A. No, sir. | checked it--he had come up out of the pit
area to where he loads trucks. It was right on top of the
|l evee on a slight incline and he stopped it in this area.
That's where the test was perforned
Q And it was enpty?

It was enpty.

A
Q He had his service brakes on and the engi ne was runni ng?
A.  Right.

Q

. VWhen he rel eased the service brake was the transm ssion
in neutral or drive or what?

A.  In neutral
Q He released the service brakes--
A. The machine roll ed.

Q And it rolled. How far did it roll?



A, Well, he put his brakes on pretty quick.
Q It's easier to pass the test if there's no | oad?

A.  Right.
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Q Andif it won't hold it and it says it has to hold it on
t hat maxi num grade, if you tested it on a slight grade is
that an easier test for the equi pnent to pass?

A Yes.

Q So, interms of what the standard requires, it failed to
pass an even | ower standard?

A. A mniml test, yes.
Respondent's Testi nony and Evi dence
Citation No. 3431917. 30 C.F.R 0O 56.14107(a)

Gene Durrance testified that he is enpl oyed by the
respondent county road and bridge departnent as a finish operator
at the Charlotte county shell pit operation. He confirned that
phot ographi ¢ Exhibit R-2, depicts the punp which was cited by
I nspector Crisp on the day of his inspection. M. Durrance
stated that the guard is |ocated at the top of the nmotor at the
belt drive. He stated that the platformis approximtely ten
feet square and that the wal kway fromthe platformto the shore
is approximately 20 feet long. The stairway |eading fromthe end
of the walkway to the top of the bank is approximtely 30 feet
I ong, and the distance fromthe top of the stairs to the post
hol ding the punp switch is 20 feet. The on-off switch is |ocated
on the side of the electrical box mounted on the post, and the
master switch is on the front of the box on the same post
(Tr. 51-53).

M. Durrance stated that once the punp motor is turned off
at the switch it cannot be turned on fromthe platformarea, and
one would have to return to the switch pole to turn it back on
He stated that he generally does the usual maintenance on the
punp notor, and there is a rule or procedure that "you don't go
there with the nmotor running"” (Tr. 54). He confirmed that other
than repairs, there is no reason for anyone to go out on the
platform and that no one goes there with the notor running
(Tr. 54).

M. Durrance acknow edged that the guard was off the cited
punp notor belt drive at the time of the inspection. He
expl ai ned that he had taken the guard off in order to replace
three belts. The guard was |left off while the shop was obtaining
the belts, and the next nmorning he installed the belts after
turning off the nmotor. He then left the platformand turned the
not or back on with the guard off because he wanted to let it run
awhile in order to check the tension, and if it required
adj ust rent he woul d have put the cover back on. However, before
he could finish and put the guard back on, he had to | oad sone
trucks, and in the interim the inspector arrived and saw t hat
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the guard was off and that the punmp notor was running (Tr. 54-
55). He explained the procedure as follows at (Tr. 55-56):

Q In terms of procedure you turn the punp off or not when
you went in there?

A Of.

Q You turn it off, you go down in there and you said you
repl aced three belts; is that correct?

A.  Yes, sir

Q And then you have to go back out to turn it back on; is
that correct?

A.  Yes, sir.

THE COURT: Excuse me just a second. Did you replace
three belts? You said it had three belts.

A.  Yes, sir

Q Now, did you leave? Did you turn it on and |leave it on
to check the alignnent?

A. The alignnment was pretty well inline. Al | had to do
was just replace the belts and readjust the tension on the
bel t.

Q If the alignment was okay why would it be necessary to

run the equipnment for a little while before putting the
guard back on?

A. Just like a car. |If you change a fan belt you run it a
little while then you check it for tension. |If you feel it
needs to be tightened up sonme nore--

Q So, it was to make sure the tension was right and if the
belts were all | oose you could tighten it back up?

A Yes, sir

Q And then put the guard back on; is that correct?

A.  Yes, sir

On cross-exam nation, M. Durrance stated that the punp
motor switch can be | ocked out by inserting a lock in the |ever

but that he doesn't use a lock and sinply pulls the switch down.
He stated that there is no witten rule or procedure that no one
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goes on the platformw th the notor running, and that "I don't
like to go out there with all that electricity in the water”
(Tr. 57). He stated that the belt broke the day before the

i nspector arrived, but that the punp continued to run with only
two belts while the guard was off the day before the inspection.
The new belts were put on at 7:30 a.m, the day of the

i nspection, and the punp was turned off while he did the work.
No one else was in the area. After replacing the belts and

tightening them the guard was still off, and he went ashore and
turned the notor back on and | ooked at the machinery fromthe
bank and "it ran fine". He then left to load a truck and the

i nspector arrived at 10:30 a.m The belts were runni ng unguarded
for approximately three hours. After the inspector left, he
turned off the notor, checked the belt tension and found that it
required no nore adjusting. He then replaced the guard and
turned the notor back on. He confirnmed that he explained his
belt changing work to the inspector, but that "he said he al ready
saw it and had to wite a citation" (Tr. 62-64).

In response to further questions, M. Durrance stated that
there was no particul ar reason why he did not replace the guard
after he replaced the new belts, but that there are four bolts
whi ch need to be renoved or replaced when taking the guard on and
off. He further stated that if the trucks had not conme in for
| oadi ng he woul d have finished with the belts and repl aced the
guard, but he would have waited 15 to 20 m nutes to nmake sure the
belt tension was correct. He told the inspector that he was
going to replace the guard as soon as he finished, but the
i nspector left and did not know that he had replaced the guard
(Tr. 65-67).

Louis Pollard, Jr., enployed by the respondent as a dragline
operator at the cited pit in question, testified that he was
present when M. Crisp conducted his inspection on February 14,
1991. He stated that after M. Durrance | earned who the
i nspector was he asked himif there was anything wong, and the
i nspector infornmed M. Durrance that he could not run the punp
wi t hout a guard. M. Durrance offered to replace the guard, and
the inspector stated that he had already seen it (Tr. 86).

M. Pollard confirmed that he and M. Durrance are the only
persons who work at the pit, and that he has never been in the
pit alone with the punp notor running. He has been with

M. Durrance when punp nmai ntenance was required, and the punp had
to be renobved on two occasions for nmintenance (Tr. 87).

M. Pollard stated that the ten foot platformwhere the punp is
located is only used for the repair of the equipment, and that at
the tine of the inspection he was operating the dragline on the
other side of the pit and M. Durrance changed the punp belts

al one (Tr. 89).
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Citation No. 3431918. 30 C.F.R 0O 56.14101(a)(2).

M. Durrance stated that after checking the reverse alarm
and horn, and with the | oader on a slight incline downhill wth
the engi ne running, Inspector Crisp told him"to put it in
neutral and pull out the parking brake. And the brake didn't
hol d". The foot service brakes were good and they held the
machi ne, but the parking brake wouldn't hold the machi ne and he
had to stop it with the foot brakes (Tr. 68-69).

M. Durrance stated that the terrain where he normally
operates the loader is usually level with a few pot holes, and he
expl ai ned that when the loader is initially started he must first
wait for air pressure to build up before the parking brake can be
automatically turned on, and the machi ne cannot be placed in gear
until the pressure is up and the brake is turned off. \Wen the
machi ne i s parked the bucket is |lowered to the ground and the
parking brake is on. The parking brake is not used when the
| oader is loading trucks on |evel ground (Tr. 70-71).

M. Durrrance identified pages fromthe | oader operating
manual (Exhibit R-1), including the procedures for testing the
par ki ng brake, and he confirnmed that the inspector did not
performthis test. He also confirnmed that the inspector asked
himto apply the parking brake while the machi ne was novi ng, and
that this is contrary to the manual which states that the parking
brake shoul d not be applied while the nachine is noving except in
an energency. After the inspector left, the brakes were adjusted
the next day and tested the same way as the inspector had
instructed himand "it worked fine and would stop the machi ne
while it was rolling” and it held according to the nanual
instruction (Tr. 72-73).

On cross-exam nation, M. Durance stated that while the pit
area was flat at the tinme of the inspection, the roadway which
led in and out was on an incline and the | oader was used on that
road and was tested there (Tr. 73). He acknow edged that he did
not always follow the manual instructions before starting the
| oader, and he expl ained the inspector's instructions which he
followed in testing the brakes (Tr. 74-77). He stated that after
the | oader was stopped with the service foot brakes and in
neutral gear, the inspector "told ne to let it--nake it rol
again and then pull the parking brake" (Tr. 77). The subsequent
tests after the inspector |left were made after the parking brake
was adjusted and the grease cleaned out (Tr. 78). When the
i nspector next returned, he did not test the brake again and
simply asked if it had been repaired (Tr. 81). M. Durrance
confirmed that the manual is kept on the | oader, but he did not
know whet her the inspector knew this, and he did not show himthe
manual (Tr. 83).
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M. Pollard confirmed that he was present when the | oader
par ki ng brake was tested, could hear what was going on, and he
descri bed what he observed. He stated that the |oader was on a
slight downhill incline and the inspector told M. Durrance "to
start rolling and put the parking brake on", and when he did, the
| oader did not stop. M. Pollard stated that he was not involved
in the servicing of the parking brake and was not present when
the inspector returned to abate the citation (Tr. 90, 92).

On cross-exam nation, M. Pollard stated that he was
standi ng next to the inspector, and that after the |oader backup
al arm and horn were tested, the foot brake was tested first with
the engine running. M. Durrance then shut the machine off. He
was then told by the inspector to try the parking brake, and the
i nspector did not tell M. Durrance to take his foot off the
service brake and let the machine roll. The | oader was started
again, and the inspector told M. Durrance to put it in gear and
to apply the parking brake (Tr. 95-98).

David Butler, enployed by the respondent as a mechani c,
testified that he was instructed to go to the pit in question to
perform sone repair work on the cited | oader and that he first
met with M. Durrance who infornmed him"that an inspector had
cone in and he said that the parking brake it needed to be
adj usted up" (Tr. 100) M. Butler stated that he adjusted the
brake bands and i nspected the |inkage fromthe air pod to the
brake pads, and found sonme grease on the outside of the drum
This was nornal | eakage fromthe hydraulic hoses, and the grease
woul d not cause the brakes to malfunction. After nmaking the
adj ustnents, he and M. Durrance tested the | oader follow ng the
sane procedure as the inspector had previously instructed, and
when the parking brake was applied with the machine rolling, it
cane to a stop. The test was performed on | evel ground at the
bottom of the pit and not on the pit access road (Tr. 101-102).

I nspector Crisp was called in rebuttal by the petitioner
and he confirmed that while he was aware of the | oader manua
testing information, he did follow the manual testing procedure
and he stated that "we have no rule for testing parking brakes”
(Tr. 107). He stated that he tests the equi pnmrent wherever he
finds it. He had no doubt that he did not ask M. Durance to put
the | oader in notion before applying the parking brake. He
stated that his procedure while testing a | oader on a grade is
"to set the parking brake manually, then if it rolls there's no
use goi ng through another test" (Tr. 108). He stated that when
M. Durrance applied the foot service brakes he was fully
stopped. He then asked himto put the | oader in neutral and to
take his foot off the service brake and to apply the parking
brake, and the | oader rolled (Tr. 109). He confirmed that he has
followed this test procedure for parking brakes seven or eight
hundred tines in his career and that he has never asked the



~280
operator to put the machine in notion because "you can ruin the
pads" (Tr. 109-110).

M. Crisp could not recall M. Durrance turning the machine
of f and then on again before testing the parking brake. He
expl ai ned that the machi ne stopped after M. Durrance applied the
foot service brakes. M. Durrance then put the parking brake on
with his foot still on the service brake, and when he rel eased
his foot fromthe service brakes, the nmachine started rolling.

At no tinme was the machine in notion while the parking brake was
applied (Tr. 115-117).

Wth regard to the guarding citation, Inspector Crisp stated
that he had no reason to doubt M. Durrance's testinony
concerning the replacenent of the punp notor belts. He confirned
that since he had already observed the condition he felt
conpelled to issue the citation, and that he would issue a
citation whenever he finds such an unguarded piece of noving

machi nery in operation. |If it were |ocked out, he would not
bother, but if it were sinmply switched off and not |ocked out, he
woul d still issue a citation (Tr. 113-114).

Petitioner's Argunents

The petitioner asserted that the evidence presented in this
case establishes that the inspector observed that the punp notor
belt drive was in notion and not guarded, and that the test
performed by the | oader operator established that the parking
brake was inoperable. Under the circunmstances, the petitioner
concluded that the violations of the cited mandatory safety
st andards have been established and that the proposed civi
penalty assessnents are appropriate in view of the unlikelihood
of any injuries, the linmted hazard exposure, and a noderate
degree of negligence (Tr. 117-118).

Wth regard to the guarding citation, petitioner asserted
that the testinony establishes that there was a period of tinme
when the belt drive was operating wi thout the guard attached, and
that the respondent's purported "rule of practice" was sinply the
operator's habit of not going on the platformwhen the notor was
runni ng and unguarded. Further, the petitioner asserted that in
the event of an enmergency, "habits nay perhaps go", and that the
intent of the standard is to protect individuals fromtheir own
carel essness. Petitioner disagreed that the exception found in
subsection (b) of section 56.14107, applies in this case (Tr. 22,
29, 33-34, 119). The petitioner pointed out that the belt drive
was not | ocked out, and there was no barrier preventing anyone
fromgoing to that |ocation (Tr. 127).

Wth regard to the | oader parking brake citation, the
petitioner asserted that the inspector followed his nornal
testing routine when he had the | oader operator test the parking
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brake on a vehicle which was not in notion. Petitioner
mai nt ai ned that the | oader went into notion when the parking
brake was applied and it did not control the |oader. The
petitioner further pointed out that the mechanic testified that
adj ustments were made to the parking brake after it was tested,
and this supports the fact that adjustnments were needed to be
made (Tr. 119).
Respondent's Argunents

Wth regard to the guarding citation, the respondent does
not di spute the fact that the guard was not on the noving punp
notor belt drive at the tine Inspector Crisp initially observed
t he equi pnent in operation. The respondent's defense is based on
an argunent that the exception found in subsection (b) of
section 56.14107 applies in this case. |In support of this
argunent, the respondent asserted that the purpose of the
pl atform area around the punp notor was to provide access for
mai nt enance and repairs and that the only reason anyone goes to
that area is to service or repair the punp. If one were required
to stand seven feet away to repair the equi pment, the exception
woul d never apply. G ven the fact that no one is ever in the
area when the punp nmotor is running, the inpossibility of any
i njury because of the manner in which the pit is operated and
managed, and the fact that no one is ever there unless he were
servicing the machine while it was off, respondent concludes that
for the exception to have any reasonabl e neani ng and application
one nust conclude that it clearly applies in this case and that a
vi ol ati on has not been established (Tr. 26-28; 121, 125-126).

Respondent further argued that the platformarea is not a
wor ki ng surface for any purpose other than to service the punp,
and counsel stated "If it doesn't apply under these circumnmstances
I can't imagine it ever applying" (Tr. 32). Respondent pointed
out that subsection (b) does not require any guard or any
particular restrictions on access, and it sinply provides that
nmoving parts be a certain distance froma working surface
(Tr. 35). Further, respondent pointed out that the |anguage of
the citation that "as a rule" enployees do not go to the platform
area is erroneous in that it has been established that as a
matter of policy no one ever goes to the area while the equi pnent
is running (Tr. 120).

Wth regard to the | oader parking brake citation, respondent
asserted that the testinony suggests that the |oader was not
retested after the citation was i ssued, and that the initial test
whi ch the inspector supervised did not follow the manufacturer's
i nstructions. Respondent maintains that the | oader parking brake
was tested while the machine was rolling, and there is no
standard to determne how fast it was required to be stopped
(Tr. 122). Respondent further argued that the test was conducted
on a slight incline, and MSHA has not proved that the parking
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brake woul d not hold the | oader in accordance with the

manuf acturer's design specifications or testing instructions.
Further, any adjustments made to the parking brake were nmade to
accommodate a rolling stop (Tr. 123).

Fi ndi ngs and Concl usi ons

Fact of Violation.
Citation No. 3431918. 30 C. F.R [ 56.14101(a)(2).

The respondent here is charged with a violation of mandatory
safety standard 30 C.F. R [ 56.14101(a)(2), because of the
all eged failure of the parking brake on the cited | oader to hold
the machine as required by that regulatory standard. The cited
standard provides as foll ows:

I f equi pped on sel f-propelled nobile equi pment, parking
brakes shall be capabl e of hol ding the equipnment with
its typical load on the maxi mum grade it travels.

In Turner Brothers, Inc., 6 FMSHRC 1219, 1259 (May 1984),
and 6 FMSHRC 2125, 2134 (Septenber 1984), | affirmed violations
of section 77,1605(b), for inadequate parking brakes on a coa
haul age truck and an endl oader based on tests which consisted of
par ki ng the equi pnent on an incline and setting the brakes to

deterni ne whether they would hold. 1In both instances, the brakes
woul d not hold the equi prent, and | concluded that the brakes
wer e i nadequat e. In the case of the truck, the inspector tested
t he parking brake by instructing the driver to stop the truck on
a small incline and set the brake. When he did, the brake would
not hold and the truck rolled. 1In the case of the |oader, the

i nspector asked the driver to denonstrate the parking brake. The
driver set the brake and raised the nmachi ne bucket, and the
machi ne roll ed.

In Thonpson Coal & Construction, Inc., 8 FMSHRC 1748
(Novenber 1986), | affirmed a violation for a defective parking
brake on a Caterpillar front-end | oader because the parking brake
woul d not hold the | oader in place when the brake was set. The
i nspector had the driver set the brake, and when the machi ne was
accelerated while in reverse gear, it noved backwards with the
brake set. Although | observed that the validity of testing the
ef fectiveness of the parking brake by operating the machine in
reverse gear on |level ground was questionable, | considered the
fact that the operator conceded that the parking brake was
defective because certain parts needed repl acenent.

In Concrete Materials, Inc., 2 FMSHRC 3105 (Cctober 1980),
and Medusa Cenent Conpany, 2 FMSHRC 819 (April 1980), Judge
Melick and fornmer Judge Cook affirned violations for inadequate
brakes on haul age trucks based on tests conducted by the drivers
by driving the trucks on inclines to deternmine their braking and
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st oppi ng capability. 1In the Medusa Cenent case, the inspector
specified the testing nmethod used to support his determi nation
that the brakes were inadequate. The inspector testified that
when the driver placed the vehicle in third and fourth gear

pl aced his foot on the brake and depressed it to the lower limt
of travel and applied acceleration, the truck began to "creep"
The judge rejected the operator's contentions that the inspector
did not test the truck in a | oaded position for stopping and

hol ding on a grade, and that there was no valid correl ation
between the test performed and the requirenent that a | oaded
truck should stop and hold on any grade over which it had to
travel.

The judge in Medusa Cenment held that the respondent failed
to rebut the expert testinmony of the inspector regarding the
adequacy of the brakes, and failed to establish that the test
yi el ded an inaccurate result. 1In response to the operator's
further contention that the tests could have resulted in damage
to the equi pnent, the Judge observed that at nost, the evidence
relied on by the respondent "establishes a di sagreenent anongst
experts as relates to the proper nethod of testing brakes",

2 FMSHRC 823. The judge further concluded that the test
conducted by the inspector and his interpretation of the results
obtai ned sufficiently established a prim facie violation.

In Island Construction Co., Inc., 11 FMSHRC 2448 (Decenber
1989), Judge Broderick affirmed a violation of 30 C.F. R
O 56. 14101(a)(2) after finding that a front-end | oader which wa
used on | evel ground had an inoperative parking brake. In IM
Fertilizer, Inc., 11 FMSHRC 706 (April 4, 1989), the judge
affirmed two violations concerning i nadequate service brakes on
two front-end | oaders. The inspector tested the vehicles by
instructing the operators to start the |oaders and drive forward
until he dropped his hand and then to apply the brakes. In both
i nstances, the vehicles continued to travel 7 to 8 feet after the
brakes were applied, and the operators stated that the brakes
felt "spongy". The first violation was abated after hydraulic
fluid was added to the brake reservoir, and when re-tested, the
vehicle stopped in 2 to 3 feet. The second violation was abated
after the brakes were adjusted, and when retested, the vehicle
stopped within two or three feet. Although Judge Broderick
agreed that the operator's contention that the addition of brake
fluid and the brake adjustnments had no effect on the adequacy of
the brakes was not free from doubt, he nonethel ess accepted the
i nspector's findings based on his "extensive experience in the
i ndustry and as a Federal inspector”, 11 FMSHRC 708.

In several other "brake testing" cases, violations for
i nadequat e brakes have been affirmed on the basis of an
i nspector's observation that a cited truck was "pulling very hard
to the right", Mneral Explorations Conpany, 6 FMSHRC 329, 342
(February 1984); an inspector's observation that a cited truck
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was "slow to stop" after the brakes were tested on an incline and
the brakes would not hold the truck, Greenville Quarries, Inc.

9 FMSHRC 1390, 1430 (August 1987); and a determ nation by an

i nspector that a brake shoe was not making contact with the drum
because he could renpbve a piece of paper which he placed under
the drumwith the brake depressed, M neral Explorations Conpany,
6 FMSHRC 316, 322 (February 1984).

In WInot Mning Conpany, 9 FMSHRC 684, 688 (April 1987),
the commi ssion affirmed a judge's finding of a violation of
section 77.1605(b), for inadequate brakes on a Terex front-end
| oader which was involved in a fatal accident. The judge's
finding was based on evidence which indicated that the brake
mast er cylinder and an auxiliary brake cylinder were |low in brake
fluid, even though the brakelines, wheel cylinder and hydraulic
brake lines were intact, i.e., they had not | eaked because of the
accident. When tested at operating speed, the | oader woul d not
stop within the normal expected di stances. Rejecting the
operator's contention that the evidence did not support the
judge's finding as to the cause of the inadequacy of the brakes,

t he Conmi ssion stated in pertinent part as follows at 9 FMSHRC
688:

To prove a violation of this standard, however, the
Secretary is not required to el aborate a conpl ete
mechani cal expl anati on of the inadequacy of the brakes.
A denonstrated i nadequacy itself may be sufficient.

* * * \What ever the precise cause of the breaking
defect, the evidence anply supports the judge's finding
that the Terex was not "equi pped with adequate brakes,"”
in violation of the cited standard (enphasis added).

I take note of the fact that subsection (b) of
section 56.14101, provides detailed instructions and procedures
for testing service brakes on self-propelled nobile equipnent.
The only references to front-end | oaders and parki ng brakes are
found in subsection (3)(i), which states that "Front end | oaders
shall be tested with the | oader bucket enpty", and subsection
(3)(iii), which provides that "parking or emergency (secondary)
brakes are not to be actuated during the test"” of braking systens
whi ch are designed to bring the equi pment to a stop under nornal
operating conditions.

In the instant case, the | oader parking brake was tested on
a slight incline after the inspector observed it com ng out of
the pit. The inspector testified credibly that the |oader
operator would use the parking brake if he were parked on a ranp,
or if he lost his service brakes, and that there are di ps and
inclines in the pit areas. Although the truck |oading area was
usual ly flat, |oader operator Durrance acknow edged that the then
exi sting roadway in and out of the pit was inclined and that the
| oader travel ed over that road. Dragline operator Pollard, who
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occasionally operated the |oader, testified that he uses the

par ki ng brake after he has stopped working or |oading trucks, and
he characterized it as an "energency brake" and "safety device"
(Tr. 98).

The respondent's assertions that the citation should be
vacat ed because of the inspector's failure to retest the | oader
before abating the citation and his failure to foll ow the
manuf acturer's nmanual testing procedures are rejected. Wiile it
is true that M. Crisp acknowl edged that he did not followthe
manuf acturer's manual testing instruction, | cannot concl ude that
this renders the citation defective. | take note of the fact
that the manual calls for testing the parking brake on | eve
ground, and the cited standard section 56.14101(a)(2) requires
that a parking brake be capable of holding the equipnent with its
typical load on the nmaxi numgrade it travels. Under the circum
stances, | conclude and find that any test conducted to insure
conpliance with the standard nust take into account the nornmal
production or operating conditions under which the nmachine may be
used. In this case, the machine was tested on a slight incline
after the inspector observed it coming out of the pit.

I nspector Crisp has served as an MSHA i nspector for 16 years
and has conducted in excess of one thousand i nspections.
Al t hough he indicated that there is no fixed MSHA rule for
testing | oader brakes, he testified credibly that he has foll owed
the sane test procedures that he described in this case seven or
ei ght hundred tinmes during his career as an inspector (Tr. 8,
109). In this case, the inspector determined that no further
tests were necessary after the initial test reflected that the
par ki ng brake would not hold the | oader with an enpty | oad while
on a slight downhill grade. Since the enpty |loader failed to
pass this nost mininal test, the inspector concluded that the
par ki ng brake would not hold the | oader with a typical |oad on
t he maxi mum grade of travel.

Loader nechanic Butler agreed that if a parking brake which
has been tested on | evel ground does not hold the equi pnent, one
can probably assume that it probably will not hold on an incline.
Under all of these circunstances, | cannot conclude that the
i nspector's concl usions were erroneous or unreasonabl e.

Wth regard to M. Crisp's alleged failure to reinspect the
| oader before abating the citation, |I find M. Crisp's testinony
that he recalled reinspecting the machi ne and asking M. Durrance
to engage the brake, and that it stopped when the brake was
applied, to be credible. 1n any event, M. Durrance confirnmed
that he tested the brake after the grease had been cl eaned off
and certain adjustnments made, and that he foll owed the sanme
testing procedures as the inspector had initially instructed him
to follow at the tine the citation was issued, and the brake
functioned properly. Mechanic Butler confirmed that he adjusted
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t he parking brake and that he and M. Durrance followed the same
test procedure as the inspector had previously instructed and
that the brake functioned properly.

In Tuscol a Stone Conpany, 11 FMSHRC 447 (March 1989), the
m ne operator was charged with a failure to correct a defect on a
haul truck used to haul rock froma pit to a stockpile. The
i nspector checked the truck on a slight grade while it was enpty
and found that the parking brake was inoperative. However, the
i nspector conceded that the test he perfornmed on the parking
brake, i.e., attenpting to stop a noving truck with the parking
brake, was not the "standard test"” used by MSHA, and that a
par ki ng brake is not designed to bring a noving haul truck to a
stop. Under these circunstances, Judge Melick found that the
test utilized by the inspector was not appropriate to determ ne
t he adequacy of the parking brake and he vacated that part of the
citation which cited the alleged defective parking brake.

In the case at hand, the respondent asserted that the
i nspector instructed the | oader operator to test the parking
brake while the machine was in motion and that this was contrary
to the testing instructions found in the manufacturer's nmanual
and subjected the machine to possi ble damage. M. Durrance
testified that the inspector "told ne to put the machine in gear
make it roll down this little incline and put in neutral and pul
out the parking brake. And the brake didn't hold" (Tr. 68). He
further testified that when he applied the parking brake he was
in gear and in notion and that the inspector asked himto put the
par ki ng brake on while the machine was noving (Tr. 72).

M. Durrance conceded that he did not always follow the
| oader instruction manual before starting the vehicle, that he
did not test the parking brake according to the nmanual
instructions prior to the inspection by M. Crisp, and that the
par ki ng brake did not work when he tested it follow ng the
i nspector's instructions (Tr. 74, 82-84). M. Durrance testified
that before the testing of the |oader parking brake began, he and
the inspector were on the ground next to the machi ne which was
parked on a grade, and that the engine was off, the bucket was
down on the ground, and the parking brake was on. After testing
the horn and backup alarm M. Durrance stated that the third
test was "to put the machine in notion and turn on the parking
brake. Make the machine roll, put it in gear and nmake it rol
and put it in neutral and put on the parking brake". He stated
that what the inspector asked himto do next after the horn and
alarmwere tested was to apply his service brakes, and that after
he stopped the | oader with the service brakes, he placed it in
neutral gear and the inspector then "told me to let it--make it
roll again and then pull the parking brake"
(Tr. 75-77).



~287

I nspector Crisp denied that the | oader was in notion when
t he parking brake was applied by M. Durrance during the test. He
stated that in all of his years of testing parking brakes he has
never asked an equi prent operator to put a machine in notion
before applying the parking brake because it could ruin the brake
pads. Although M. Crisp initially stated that M. Durrance
"wasn't stopped conpletely and | asked himto apply the parking
brake and then let off the service brakes" (Tr. 37), his
subsequent detail ed and consistent testinony in response to
further questions on cross-examnation and in rebuttal, which |
find credible, reflects that M. Durrance initially tested the
| oader service brakes while the | oader was noving, and that after
the machine was fully stopped, M. Durrance engaged the parking
brake, with his foot still on the service brakes, and when he
took his foot off the service brakes, the machine continued
rolling with the parking brake still engaged (Tr. 37-38; 48-50;
109-110; 115-117).

M. Pollard, who was present when the | oader was initially
i nspected by M. Crisp, and operated by M. Durrance, testified
on direct exam nation that after testing the horn, the backup
alarm and the foot brakes, the inspector "told himto start
rolling and put the parking brake on"™ (Tr. 91). M. Pollard
confirmed that M. Durrance was novi ng when he applied the
par ki ng brake and that the | oader did not stop (Tr. 92). On
cross-exanm nation, M. Pollard reiterated that Inspector Crisp
told M. Durrance "to start it noving and then put on the parking
brake" (Tr. 95). However, in response to several follow up
questions, M. Pollard confirmed that the service brakes were
tested first, and after they held the | oader in place,
M. Durrance "shut it off" and the inspector "told himto try the
parking brake. Pull it up" (Tr. 96).

M. Pollard confirmed that he had no know edge that the
i nspector told M. Durrance to take his foot off the service
brake and let the machine roll, but he stated that "The equi pnent
is loud and there's no way he could have told himw thout
shutting down that equipnent to try the parking brake" (Tr. 96).
M. Pollard then testified that he actually observed M. Durrance
apply the service brake while the | oader was novi ng, and when the
| oader stopped, M. Durrance turned the machine off, cranked it
up again, and the inspector then told him"to put it in gear and
then put the energency stop on" (Tr. 97). M. Pollard confirnmed
that the "emergency stop" is the "parking brake", and he
indicated that if he were to test the emergency brake on his
aut onobil e, he would not do it while the vehicle was rolling
(Tr. 98).

After careful exam nation of all of the testinmony, | find
M. Pollard's testinony to be sonewhat contradictory. His initia
testimony | ends support to M. Durrance's claimthat the
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i nspector instructed himto apply the parking brake while the
machi ne was in notion. However, M. Pollard s responses to nore
probi ng questions support the inspector's version of the parking
brake test. Although the inspector could not recall that

M. Durrance turned the | oader off between the tine he tested the
service brakes and the parking brakes, M. Pollard's testinony is
ot herwi se consistent with that of the inspector

After careful consideration of all of the testinony, and
havi ng vi ewed the witnesses during the course of the hearing, and
taking into account the inspector's unrebutted and credible
testinony concerning his many years of inspection experience, |
find himto be a reliable and credi ble witness and | accept his
contention that he did not instruct M. Durrance to place the
| oader in notion before engagi ng the parking brake or that the
| oader was novi ng when M. Durrance engaged the parking brake.
Accordingly, | conclude and find that the test admi nistered by
the inspector which Ied himto conclude that the cited parking
brake woul d not hold the machi ne was a reasonably proper and
valid test, and one which the inspector had routinely followed
during his many prior inspections. Under the circunstances, and
in view of all of my findings and conclusions, | conclude and
find that the petitioner has established a violation by a
preponderance of the credible and probative evidence presented in
this case. The citation IS AFFI RVED

Fact of Violation
Citation No. 3431917. 30 C.F.R 0O 56.14107(a).

The respondent here is charged with a violation of mandatory
safety standard 30 C.F. R [ 56.14107(a), because of an unguarded
belt drive on a pit discharge punp. The cited standard provides
as follows:

0 56.14107 Moving nachi ne parts.

(a) Moving machine parts shall be guarded to protect
persons from contacting gears, sprockets, chains,

drive, head, tail, and takeup pulleys, flywheels,
couplings, shafts, fan blades, and simlar noving parts
that can cause injury.

(b) Guards shall not be required where the exposed
nmoving parts are at |east seven feet away from wal ki ng
or working surfaces.

The respondent does not dispute the fact that the guard was
off the cited running punp belt drive when the inspector observed
it on the day of the inspection, and the evidence establishes
that the punp was running without the guard in place for at |east
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three hours prior to the inspector's arrival, as well as the day
prior to the inspection.

The respondent established that the punp can only be turned
on and off by a switch |ocated on a pole on shore. Although the
switching | ever was equi pped to accommopdate a | ock, the
i ndi vi dual who generally serviced the punp (Durrance)
acknow edged that he sinply pulled the switch down to turn off
the punp and did not lock it out before servicing it or going to
the platformarea. Further, although the respondent suggested
that its "policy and procedure” prohibited enpl oyees from being
on the platformwhile the punp was running, there is no evidence
that this policy was in witing or incorporated in any work
procedures given to enployees. The "policy and procedure"”
consisted of M. Durrance's "habit and practice" of not going to
the platformwi th the punp running, and his personal dislike for
being on a platformover water with electrical equipnment in
operation.

On the facts of this case, it would appear that the
respondent’'s pit operation is essentially a two-nman operation
and that M. Durrance performed many job tasks in addition to
servicing the punp. The fact that he had to | eave the punp notor
unguarded and running while awaiting the belts and | oadi ng trucks
suggests that he was busy. In light of M. Durrance's
adm ssions that he did not |ock out the punp before servicing it,
and that he did not always follow the | oader manual instructions
before starting the | oader, | suspect that these omi ssions nmay be
attributed in part to the fact that he had many jobs to perform
Al t hough | have no reason to disbelieve that M. Durrance al ways
turned off the punp before he actually serviced it, | have sone
reservations and doubts with his assertions that he al ways
travel ed back and forth fromthe punp switch [ ocation on shore to
the platformeach tinme he turned the punp on to observe the belt
tension and adjustnents, and that there was no need for himto be
on the platformto observe the running belt because he could see
fromthe top of the bank whether the belts had the proper tension
or were properly adjusted.

Thonpson Brot hers Coal Conpany, 6 FMSHRC 2094 ( Septenber
1984), concerned an interpretation and application of guarding
standard 30 CF.R 0O 77.440(a), which provided as foll ows:

CGears; sprockets; chains; drive, head, tail, and takeup
pul I eys; flywheels; couplings; shafts; sawbl ades; fan
inlets; and simlar exposed noving machi ne parts which
may be contacted by persons, and which may cause injury
to persons shall be guarded. (Enphasis added).

Judge Broderick rejected Thonpson Brothers' argument that it
was virtually inpossible for a person not suicidally inclined to
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contact the cited unguarded noving parts, and he accepted the
testi mony of the inspector that the unguarded parts were
accessi bl e and nmight be contacted by persons exam ni ng or worKking
on the equipnent. In affirmng Judge Broderick's decision, the
Conmmi ssion stated as follows at 6 FMSHRC 2097:

The standard requires the guarding of machine parts
only when they "may be contacted" and "may cause
injury." Use of the word "may" in these key phrases
i ntroduces considerations of the |ikelihood of the
contact and injury, and requires us to give meaning to
the nature of the possibility intended. W find that
the nost | ogical construction of the standard is that
it inports the concepts of reasonable possibility of
contact and injury, including contact stemring from
i nadvertent stunbling or falling, nonentary
i nattention, or ordinary human carel essness. In
rel ated contexts, we have enphasi zed that the
constructions of mandatory safety standards invol ving
m ners' behavi or cannot ignore the vagaries of human
conduct. See, e.g., Great Western Electric, 5 FMSHRC
840, 842 (May 1983): Lone Star Industries, Inc., 3
FMSHRC 2526, 2531 (Novenber 1981). Applying this test
requires taking into consideration all rel evant
exposure and injury variables, e.g., accessibility of
the machine parts, work areas, ingress and egress, work
duties, and as noted, the vagaries of human conduct.
Under this approach, citations for inadequate guarding
will be resolved on a case-by-basis.

In Leblanc's Concrete & Mortar Sand Company, 11 FMSHRC 660
(April 1989), | vacated a citation for an alleged violation of
guardi ng standard 30 C.F. R 0 56. 14001, which contai ned | anguage
i dentical to the section 77,400(a) guarding requirenent
consi dered by the Conmi ssion in Thonmpson Brothers Coal Conpany.
The factual setting in the Leblanc's Concrete case was virtually
identical to the facts presented in the instant case. Leblanc
was a very small sand operator who was cited for failing to guard
a belt drive on a "floating" fresh water punp which was | ocated
on a 6 x 6 foot barge supported by floats approximately 20 to
30 feet fromshore. The punp notor was activated by a switch
|l ocated in a plant on shore approximately 200 to 300 feet from
the barge, and any prinmng of the punp was done on shore. The
i nspector believed that it would be unlikely that anyone woul d be
on the barge when the punp started fromthe plant, and because of
the location of the punp, the inspector did not believe that it
was |ikely that anyone woul d be exposed to a hazard. Lebl anc
established that no one was required to be on the barge during
the normal operation of the punp, and although the punp nay have
been serviced once a week, it was deenergized and shut down when
service was perfornmed. |If major repairs were required, the punp
was |ifted out of the water with a cherry picker and taken ashore
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for repairs. Under these circunmstances, | found that a violation
had not been established, and | vacated the citation for the

foll owi ng reason (11 FMSHRC 678):

I find no evidence to support any reasonabl e concl usion
that there existed a reasonable possibility of anyone
contacting the unguarded punp belt drive unit in
guestion, and the petitioner has presented no evi dence
to establish that anyone woul d ever be near the belt
drive while the punp was in operation

| take note of the fact that in the Thompson Brothers Coa
Conpany case, the Conm ssion adopted its "likelihood of contact
and injury" test after analyzing the "may cause injury" |anguage
of section 77.400(a). The conparable standard for surface netal
or nonnetal mnes, including open pit mnes, 30 CF.R
0 56. 14001, contained the identical |anguage found i
section 77.400(a), and it was in effect at the tine of ny
decision in Leblanc's Concrete & Mortar Sand Conpany. However,
section 56.14001, has since been revised and renunbered, and the
respondent has been charged with a violation of the newy
desi gnat ed section 56.14107, which does not contain the | anguage
whi ch the Conm ssion considered i n Thonpson Brot hers Coa
Conpany, and which | relied on in vacating the citation in
Lebl anc' Concrete and Mirtar Sand Conpany.

The present | anguage found in the cited mandatory standard,
30 C.F.R 0O 56.14107(a), specifically and unequivocally requires
guardi ng for any of the enumerated noving machi ne parts, as wel
as any simlar nmoving parts that can cause injury if contacted.
The obvious intent of the standard is to prevent contact with a
noving part. Although the parties presented no specific evidence
with respect to the physical or technical characteristics of the
cited punp belt drive, the respondent does not dispute the fact
that the cited equi pnent was not guarded, nor has it asserted
that the equi pnent was not the kind covered by the standard.
conclude and find that the cited punp belt drive was a noving
machi ne part within the meaning of section 56.14107(a), and based
on the unrebutted and credible testimony of the inspector
contact by anyone with the unguarded belt drive in question could
have resulted in an injury.

After careful review and consideration of all of the
evidence in this case, | conclude and find that it supports the
petitioner's contention that the cited noving nmachi ne part which
could have caused an injury if contacted by anyone was not
guarded. Although it is true that the punp was |ocated on a
platform some 20 feet from shore, access to the stairway,
wal kway, and pl atform where the punp was | ocated were not
bl ocked, and the punp was positioned "waist high" within reach or
contact by anyone wal ki ng or standing next to it. Further, while
it my be true that no one is on the platformwhen the punp is
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running, and that it is turned off when maintenance is perfornmed,
I conclude and find that these preventive neasures may mtigate
the gravity and potential hazards agai nst which the standard is
directed, but they may not serve as a defense to the violation

After further consideration of the argunments concerning the
application of the exception found in subsection (b) of the cited

standard, | agree with the petitioner's position that the
exception does not apply, and | reject the argunents of the
respondent to the contrary. | conclude and find that the

exception is clearly inapplicable on the facts of this case.
Under the circunstances, and in view of the foregoing findings
and concl usions, | conclude and find that the petitioner has
established a violation and the citation IS AFFI RVED

Si ze of Business and Effect of Civil Penalty Assessnents on the
Respondent's Ability to Continue in Business

In conclude and find that the respondent is a very snal
operator, and that the paynent of the civil penalty assessnents
for the violations in question will not adversely affect its
ability to continue in business.

Hi story of Prior Violations

The respondent has an excell ent conpliance record and has
not previously been cited with any violations of the Act.

Gravity

The inspector concluded that any injuries resulting fromthe
violations were unlikely and he concluded that the violations
were not significant and substantial. | agree with those
determ nations, and | conclude and find that the violations were
non- seri ous.

Negl i gence

The Act inposes a high degree of care on a mine operator to
i nsure conpliance with all mandatory safety standards and to
preclude injuries to mners. The inspector found a noderate
degree of negligence with respect to both of the violations. |
conclude and find that both violations were the result of the
respondent's failure to exercise reasonable care. | agree with
the inspector's noderate negligence finding with respect to the
guardi ng violation, and with respect to the parking brake
violation, | conclude and find that it was the result of a |ow
degree of negligence on the part of the respondent.
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Good Faith Conpliance

I conclude and find that he respondent denonstrated rapid
good faith compliance in correcting the cited conditions and
abating the violations.

Civil Penalty Assessnents

Based on the foregoing findings and concl usi ons, and taking
into account the civil penalty assessnment criteria found in
section 110(i) of the Act, | conclude and find that a civi
penalty assessnment in the amobunt of $20 is reasonable and
appropriate for Citation No. 3431917 (guarding violation), and
that a civil penalty assessnent in the amount of $15 is
reasonabl e and appropriate for Citation No. 3431918 (parking
brake viol ation).

ORDER

The respondent IS ORDERED to pay a civil penalty assessment

of $20 for section 104(a) Citation NO 3231917, February 14,
1991, 30 C.F.R 0O 56.14107(a), and a civil penalty assessnment of
$15 for section 104(a) Citation No. 3431918, February 14, 1991
30 CF.R 0O56.14101(a)(2). Paynent shall be nmade to the
petitioner (MSHA) within thirty (30) days of the date of this
deci si on and order, and upon receipt of paynent, this matter is
di smi ssed.

George A. Koutras

Admi ni strative Law Judge

Di stri bution:

M chael K. Hagan, Esq., Ofice of the Solicitor, U S. Departnent
of Labor, Room 339, 1371 Peachtree Street, NE., Atl anta,

GA 30367 (Certified Mil)

J. Ross MacBeth, Esq., 2543 US 27 South, Sebring, FL 33872
(Certified Mil)
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