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O fice of Adm nistrative Law Judges
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SECRETARY OF LABOR, CI VI L PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. CENT 91-101
PETI TI ONER A.C. No. 41-02847-03525
V.

G bbons Creek M ne
NAVASOTA M NI NG COMPANY

| NCORPORATED,
RESPONDENT
NAVASOTA M NI NG COVPANY CONTEST PROCEEDI NG
| NCORPORATED,
CONTESTANT Docket No. CENT 92-21-R
V. Citation No. 32422222-03; 9/28/91
SECRETARY OF LABOR, G bbons Creek M ne
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Mne |.D. 41-02847
RESPONDENT

DECI SI ON
Bef ore: Judge Lasher

These two proceedi ngs (one penalty and one revi ew case) were
consolidated for processing by my oral order on Decenber 4, 1991.

In the penalty docket, the Secretary of Labor (herein
"MSHA") originally sought assessnment of penalties for two all eged
viol ati ons described in two Citations, Nos. 3242221 and 3242222.

I. Citation No. 324221.

Inits Motion to Anend Conpl ai nt Proposi ng Penalty
filed October 24, 1991, MSHA noved to withdraw this
Citation, the grounds for which notion, | concl ude,
being that the violation did not occur. Accordingly,
MSHA's notion is granted and Citation No. 3242221 wil |
be vacated as reflected in my order at the end of this
deci si on.
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Il. Citation No. 3242222
A. Chr onol ogy

This Section 104(a) "Significant and Substantial"”
Citation was issued on August 20, 1990, by MSHA

I nspector Gerald Stephen, alleging a violation of 30
C.F.R 0 77.1600 (c), nore particularly specified
subsequently herein. It was "Term nated" on August 22,
1990, by Inspector Stephen after Navasota took
corrective action to abate the allegedly violative
condition originally cited. On August 30, 1990, a first
Modi fication issued to change the date of the alleged
violation from"8-18-90" to "8-17-90." The second

nmodi fication, nunbered 3242222-03, which is the subject
of the dispute here, was issued by Inspector Stephen on
Sept enber 30, 1991, changing the standard all egedly
infracted from 77.1600(c) to 77.1600(h).

B. Nature of the Modification

The alleged violation, as originally charged to be an

infraction of 30 CF.R 0O 77.1600(c) (Footnote 1),

foll ows:

Side clearance of the A-1 haul road proceeding to
and exiting fromthe truck dunp is hazardous to

m ne workers and such area was not adequately and
conspi cuously marked and warni ng devi ces were not
adequately installed to insure the safety of the
wor kers. On 8-18-90, two Watco CH-120 haul trucks
collided at a |ocation approximtely one-fifth
mle south of the truck dunp on the A-1 haul road
after failing to conplete a | ane change, resulting
in fatal injuries to a coal truck operator

descri bed such as
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Abat ement of this alleged violation, as described in the
Term nation issued on August 22, 1990, was achi eved as foll ows:

Stop signs and warni ng devices such as | ocation
mar kers and safety cones were installed as
required. Side clearance of the road was inproved
by reducing the topsoil stockpile height to
provi de better visibility. Traffic patterns were
nodi fied to prohibit | ane changes.

After the first nodification on August 30, 1990,
descri bed above, the second nodification (3242222-03)
was issued 13 nonths |ater, changing the violation
charged to one of 30 CF. R 0O 77.1600(b) (Footnote 2),
to wit:

After additional review of this investigation
this Citation is nodified as foll ows:

1. Change Section 1 - Violation Data, |tem No. 8,
condition or practice to: Standardized traffic
rul es, signals, and warning signs were not posted
at a location approximately one-fifth mle south
of the truck dunmp, on the A-1 haul road where a

| ane change had been permtted by managenent. A
fatal powered haul age accident occurred at this

| ocation, resulting in fatal injuries to Goria
Smith, a coal haul age truck operator.

2. Change Item9.c. Part/Section of Title 30
C.F.R to: 77-1600(b).

In addition to its contention that a term nated citation
cannot be subsequently nodified, Navasota al so contends, inter
alia, that:

a. The Secretary cannot nodify unilaterally or
otherwise Citation No. 3242222 (which was abat ed,
term nated, and contested before the Commi ssion)
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by changi ng, nore than 13 nonths after its issuance, the
condition or practice allegedly constituting a violation from an
all eged failure to provide adequate side clearance on a haul road
to an alleged failure to post standardized traffic rules, a
condition or practice conpletely different in nature fromthe
condition or practice described in the original citation, and

b. Modification No. 3242222-03 was not issued with
reasonabl e pronptness and Navasota is prejudiced by its
i ssuance.

It is prelimnarily noted that MSHA has conceded that a
violation of 30 C.F.R 0O 1600(c) did not occur. (Footnote 3)

This takes care of the original charge in the original Citation, No.

3242222, and permts focusing on the remaining charge of

viol ation--that contained in the nodification, No. 3242222-03. Is
a charge of violation of a new safety standard containing a
description of a different violative practice or condition
properly brought by nodification of the original citation after
such has been abated and termn nated?

The "Term nation"” in question was achi eved here by the MSHA
i nspector’'s conpl etion of MSHA Form 7000-3a (Mar. 85 revised) on
August 22, 1990, and his checking on Line 8 C thereof (froma
choice of "Vacated," "Term nated" and "Modified")(Footnote 4) that

t he
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original Citation was being "Termnated.”" On the form the

I nspector indicated that the justification for the action was the
action taken taken by the mne operator to abate the conditions
and practices initially alleged to be an infraction

Since the "Term nation" does not vacate (or nodify) the
Citation, what then does a ternmination acconplish? Its clearest
pur poses and effects are:

(a) MSHA' s acknow edgenent that the m ne operator has
satisfactorily abated the violation charged;

(b) an ending of the mne operator's duty to engage in
further abatement,

(c) a termnation of the mine operator's exposure to
"failure to abate" enforcenent action under Section
104(b) of the Act.

Most certainly, allowi ng nodification of a Citation to
change the safety standard and the description of the violation
woul d cancel "(a) and revive the mine operator's duties and
exposures under "(b)" and "(c)."

In any event, and as Navasota points out, | have previously
ruled on the issue presented here in a prior matter which is
presently on Conmi ssion review. (Footnote 5) In my Order Denying Mdtion
for Partial Sunmary Judgnent (January 22, 1991) therein, it was
held that ". . . a Citation can be nodified after its term nation
to alter or amend allegations relating to penalty assessnent
factors but not to materially change the nature of the violation
charged, or the description of the violation charged . "
Since this Order was not published, a copy thereof is attached as
Attachnment "A" hereto.

That ruling is found applicable to the situation in the
i nstant proceedi ng, where the safety standard itself was
unil aterally changed to charge a different violation, and the
description of the alleged infraction also was unilaterally
nodi fied after abatenment and termi nation to indicate a violation
of a different nature than that originally charged.
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Navasota's position6, replete with a factual background and
poi nts and authorities, has been reviewed and found meritorious.
It is therefore adopted.7 Since all of MSHA's enforcenment
docunentation (two citations and one nodification) are involved
herein, and the issues raised thereby are resolved favorably to
Navasota, the subsequent order disposes of the two proceedi ngs at
hand.

ORDER

1. MSHA's motion to nodify the original Citation, No.
3242222, is DENI ED

2. Navasota's contest in Docket No. 92-21-R is found
nmeritorious and Modification No. 2432222-03 is VACATED.

3. Citation No. 3242221 is VACATED
4., Citation No. 3242222 is VACATED.

5. Docket No. CENT 91-101 is DI SM SSED

M chael A. Lasher, Jr.
Adm ni strative Law Judge

Foot notes start here: -

1. This standard, under the general heading "Loadi ng and
Haul age" provides:

(c) Where side or overhead cl earances on any haul age
road or at any |oading or dunping location at the mine are
hazardous to m ne workers, such areas shall be conspicuously
mar ked and war ni ng devices shall be installed when necessary to
i nsure the safety of the workers.

2. 1600(b) provides:
Traffic rules, signals, and warning signs shall be
st andardi zed at each m ne and post ed.

3. At page 2 of its Mdtion to Amend Conplaint, it states "At
this time, the Secretary will not allege that side or overhead
cl earances on the haul age road which was the subject of the
i nvestigati on were hazardous. Mre specifically, on page 2 of its
Amended Conpl ai nt, MSHA st at es:

It does not appear that a violation of 30 CF.R O
1600(c) occurred; however, the Secretary believes that the
regul ati on whi ch should have been cited is 30 C F. R O 1600(b),
which deals with traffic rules, signals, and warning signs.

4. In addition to these options, including the noteworthy
alternative of nodification, MSHA also at this tine could have
proceeded to issue other newmy nunbered Citations for any
additional violations it believed were comrtted.



5. Cyprus Tonopah M ning Corp., 13 FMSHRC 1523, 1527
(Septenmber 1991), review granted, Novenber 1, 1991.

6. Set forth in its "Opposition to Secretary's Mtion to
Amend Conpl ai nt and Navasota's Motion to Dismss.”

7. The posture of this matter as framed by the Mdtion,
Opposi tion, adm ssions, and pleadi ngs, makes possible final
trial-level determ nation of the issues by decision rather than
by an order denying MSHA s npti on.



