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RONNY BOSVEELL, : DI SCRI M NATI ON PROCEEDI NG
Conpl ai nant :
V. : Docket No. SE 90-112- DM
NATI ONAL CEMENT COVPANY, ; SE- MD- 90- 04
Respondent :

Ragl and Pl ant
DECI SI ON UPON REMAND
Before: Judge Maurer

On February 26, 1992, the Commi ssion remanded this matter to
me, affirmed in part, vacated in part, and with special instruc-
tions on how to proceed with the renand.

Basi cally, on January 11, 1990, conpl ai nant was "di squali -
fied" fromhis job as a utility |aborer, a position which he had
occupied for a sumtotal of approximtely 10 years at
respondent's cenent plant in Ragland, Al abanma.

Nati onal Cenent "disqualified' Boswell from his position as
a utility laborer pursuant to a "Disciplinary Action Report™
(Respondent's Ex. No. 1) dated January 11, 1990. This report
i ndicated five grounds for Boswell's disqualification: (1) a
kil n incident on August 8, 1989; (2) a clay shredder incident on
Cctober 1 and 2, 1989; (3) a radio incident on October 22, 1989;
(4) a kiln incident on Decenber 22, 1989; and (5) a bobcat and
wheel barrow i nci dent on January 1, 1990.

1/ Under the collective bargaining agreenent at the plant, a
m ner has the right to call for a safety review if he believes
that a situation is unsafe, and cannot be disciplined for
refusing to performan unsafe task. Under the safety review
procedure, representatives of the union and conpany neet to
review the situation. |If the two sides cannot agree, they may
request a review by the Departnment of Labor's M ne Safety and
Heal th Adm ni stration.
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In ny original decision, reported at 13 FMSHRC 207 (February
1991) (ALJ), | found that the conpl ai nant had engaged in
protected activity by refusing to performwork and asking for a
"safety review' (Footnote 1) related to the kiln incident of
August 8, 1989, and the bobcat and wheel barrow i nci dent of

January 1, 1990. Furthernore, | found that the disqualification
fromhis position as a utility |aborer was notivated at least in
maj or part by that protected activity. | therefore had concl uded

that Boswel |l was discrimnated against in violation of

section 105(c) of the Mne Act. That ultimate concl usion
necessarily inplicitly included antecedent determni nations that
Nat i onal Cenent had not success-fully rebutted the conplainant's
prima facie case nor had it net its burden of proof with regard
to any affirmati ve defense.

It is the wheel barrow portion of the January 1, 1990
i ncident that we are concerned with at this point on renmand, as
well as the respondent's putative affirmative defense that
protected activity aside, it would have disciplined Boswell, in
any event, for his unprotected activity al one.

Initially, Boswell was instructed by his foreman, James
Allen, to use a bobcat to renove three bobcat buckets full of
3-inch diameter alloy steel mll grinding balls fromthe m |
basement at the plant. A bobcat is a relatively small nachine
with a scoop bucket on the front that allows you to pick up

material. It doesn't have a steering wheel, but rather is
steered with foot and hand controls. It requires good
coordi nation and sonme getting used to in order to properly
operate it. It is sort of a mniature bulldozer or front-end
| oader.

In any event, Boswell drove the bobcat to the m Il and then
called Allen to say he was afraid to run it up and down the ranp.
The m |l basenent, where the grinding balls were located is

accessed by a 20-30 degree inclined ranmp, 12 feet wi de and 30-

40 feet long, which was strewn with | oose clinkers (small marbles
or rocks) at the time Boswell inspected it. Boswell did not

beli eve he had been adequately trained to operate the bobcat in
these conditions and did not feel he would be safe operating it
up and down the inclined ranp.

When Boswel | bal ked at using the bobcat, he was then
instructed by Allen to use a wheel barrow i nstead. Conpl ai nant
testified that Allen told himto take a wheel barrow and go down
into the m |l baserment, |oad these steel balls into it and push
it up the ranmp. Boswell says you can't even wal k up and down
that ranp w thout holding onto the side, much | ess while pushing
a wheel barrow. He says "nobody can." That conclusion is
seriously disputed by respondent. M. Allen, who clains to have
done it hinmself at one tine, was asked at Tr. 92:

Q And do you deemit unsafe to put the balls in a
wheel barrow and take them up that ranmp?

A. Not if you only -- you know, you only put so many



in there. Just what you can push up there. That's it.
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When Boswell in turn clainmed retrieving the balls fromthe
m |l basenent was unsafe using the wheel barrow, Allen attenpted
to change his mnd and nore or less cajole himinto doing it.
Allen testified that he told himhe would get himsone help. He
told himto first sweep the inclined ranp free of clinkers in
order to have better footing, and finally, he told himhe could
carry loads as little as ten pounds per trip. | find this |ast
to be patently ridiculous since if that were the case, he could
have just put a steel ball in each of his pants pockets and
wal ked up the ramp, holding onto the side if he wished. The
wheel barrow woul d have been an unnecessary encunbrance. Itself
woul d outwei gh the 10 pounds of balls by a factor of 4 or 5 at
the | east.

The Conmmi ssion noted that the undersigned failed to address
Allen's testinobny in this regard in ny original decision. | had
presuned that the incredulity of this scenario was so obvious
that no conment was necessary. W have to remenber that Allen
needed to get three full bobcat bucket |oads of 3-inch dianmeter
steel balls out of the m Il basenent. This is a |lot of balls.

It would have been of very little practical help to himto have
Boswel | carry them up out of there in a wheel barrow or otherw se,
two or three balls at a time. This alternative makes no sense,
unl ess perhaps we view it as an attenpt to enbarrass or pressure
Boswel | into taking a chance with his personal safety in order to
get the job done. What Allen really wanted Boswell to do was use
the bobcat and get it over with. Acconplish the mission. GCet
the balls out of the basenment. He finally got another mner
named Echols to run the bobcat up and down the ranp. He took out
the three bobcat bucket |oads of balls that night.

To be very clear about this, it is ny considered opinion
that nobody believes, least of all Allen and Boswell, that he was
merely being asked to bring up ten pounds, i.e., two or three
balls at a tine in his wheel barrow or pockets or however he could
carry them

As an objective matter, | did not initially and do not now
find that the wheel barrow alternative Boswell was presented with,
and by that | nmean bringing up a substantial |oad of steel balls
out of the basement, was unsafe. Perhaps it could have been done
safely, without incident or injury. But | do find that Boswel
thought it was unsafe and in accordance with established
procedures at the cenent plant, he could and did ask for a
"safety review," as was his right to do. This was not a sinple
matter of refusing to performa task. Boswell called the union
safety man at home and determi ned that he could come to the plant
right away to settle the matter. But his supervisor, Allen,
woul d not allow himthe "safety review' he sought. Allen instead
told himto "let it go" and reassigned himto get on a bull dozer
and push rock. Boswell did as he was told and went to push rock
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Therefore, | do not viewthis strictly as a reasonabl e or
unreasonabl e refusal to work. Rather, | viewit as a reasonable
exercise of Boswell's right to ask for a "safety review' of the
task. Up to that point | believe he was well within the
protection of the Mne Act. VWhen the conpany foreman deci ded not
to pursue the "safety review' and sinply reassigned himto

anot her task, they could not thereafter be heard to conplain that
he had refused to work.

After all, we don't know what woul d have happened if the
conpany woul d have conducted the requested "safety review "
Per haps the union safety man woul d have seen it the company's way
and advi sed Boswell to performthe requested task. In any event,
it is apparently undi sputed that Boswell's request for a "safety
revi ew' regarding the bobcat and wheel barrow i nci dent was
protected activity. Protected activity that forned part of the

basis for his subsequent "disqualification." The admittedly
protected activity of seeking a "safety review' is inextricably
tied up with the work refusal itself. In nmy opinion, it is

i npossible to separate the two. There would have been no request
for a "safety review' absent a dispute about the alleged
unsaf eness of the requested task.

The "safety review' is a right without a renedy if the
conpany never in fact provides one when requested. Not only
that, but if a worker asks for too many of them (in this case,
two in five nonths), he could be subject to disciplinary action
Seenmingly, that is the "lesson" to be | earned by the worker
caught in this type of dilemm.

I am m ndful that for our purposes, the m ner nust have a
good faith, reasonable if only a subjective belief that the
requested work is unsafe for himto perform | amof the opinion
that Boswell held such a belief and that the operator did nothing
to address his concerns. Purportedly, that is the function of a
"safety review' at this plant.

I am al so mi ndful that such a "safety review' procedure
coul d beconme a source of m suse and abuse by a worker, but there
is no evidence of that in this case.

Accordingly, | conclude that Boswell's belief that it was
unsafe for himto push a | oaded wheel barrow up a 20 degree
inclined ranp was at | east subjectively reasonable and entitled
himto prelimnarily seek a "safety review' of the job which
request was refused or ignored by the respondent. Therefore,
find that Boswell engaged in protected activity on January 1,
1990, in connection with his refusal to use the wheel barrow, and
adverse action notivated in part by that protected activity
occurred shortly thereafter
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I f an operator cannot, as here, show either that no
protected activity occurred or that the adverse action taken was
in no part notivated by protected activity, it may neverthel ess
affirmatively defend by proving that it would have taken the
adverse action in any event on the basis of the mner's
unprotected activity alone. Secretary on behalf of Pasula v.
Consolidation Coal Co., 2 FMSHRC 2786, 2797-2800 (Cctober 1980),
rev'd on other grounds, sub nom Consolidation Coal Co. v.
Marshal |, 663 F.2d 1211 (3rd Cir. 1981); and Secretary on behal f
of Robinette v. United Castle Coal Co., 3 FMSHRC 803, 817-18
(April 1981). See also Eastern Assoc. Coal Corp. v. FMSHRC, 813
F.2d 639, 642 (4th Cir. 1987); Donovan v. Stafford Construction
Co., 732 F.2d 954, 958-59 (D.C. Cir. 1984); Boich v. FMSHRC, 719
F.2d 194, 195-96 (6th Cir. 1983) (specifically approving the
Commi ssion's Pasul a- Robi nette test). Cf. NLRB v. Transportation
Management Corp., 462 U. S. 393, 397-413 (1983) (approving nearly
i dentical test under National Labor Rel ations Act).

Basically, | believed and still believe Boswell was
"disqualified* for the reasons the respondent stated they
di squalified himin their "Disciplinary Action Report" of
January 11, 1990 (Respondent's Ex. No. |). Most particularly,
for calling the "safety review' in August 1989 and the | ast
straw, again on January 1, 1990. Ten days after that he was
repri manded and disqualified as a utility |aborer. Both of these
incidents are clearly protected activity under the M ne Act.

The other three instances cited in the Disciplinary Action
Report were essentially nonissues, i.e., throwins. None of
these incidents taken separately or together provides any
credi bl e unprotected justification for the adverse action taken
agai nst Boswell. See the earlier ALJ decision at 13 FMSHRC 207
for ny rationale concerning these incidents.

As for Boswell's allegedly poor work history going back to
1980, and his inability to get along with his foreman, M. Allen
formng the basis for a viable affirmative defense in this case,
I am not persuaded. | think they are bound by their own
Di sci plinary Action Report, i.e., they took the action against
Boswel | for the reasons they say they did, on January 11, 1990.

At the hearing, on Septenber 5, 1990, | specifically asked
M. Cedric Phillips, the personnel director for the respondent,
if the allegations contained in that report were the only grounds
the conpany relied on to disqualify Boswell fromhis utility
| aborer position. He replied: "Yes sir. Those are the ones
that were used.” (Tr. 161). He then went on to state that "Ronny
[Boswel ] and James [Allen] wasn't getting along together"” and
therefore, "Ronny needed to be renoved fromhis job and from his
shift." (Tr. 162). Thats it. That is the sumtotal of the
evi dence that anything other then the grounds stated in
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Respondent's Exhibit No. 1 were used to disqualify Boswell. On
the other hand, Boswell's unrebutted testinmony was that he worked
for Janes Allen for the last 8 years and had no nore probl enms

wi th supervision and supervisors than anyone el se did.

Lastly, I will turn to the seven earlier incidents
concerning Boswel |'s work which were not even nentioned in the
January 11, 1990 report, but which are included in the hearing
record as respondent's exhibits.

Respondent's Exhibit No. 5 dated May 27, 1980, Respondent's
Exhi bit No. 6 dated April 27, 1981, Respondent's Exhibit No. 7
dat ed Decenber 10, 1981, Respondent's Exhibit No. 8 dated
Decenber 14, 1981, and Respondent's Exhibit No. 9 dated April 16,
1982, | deemtoo renpte in time to have any beari ng what soever on
his 1990 "disqualification."

There were two further incidents witten up during 1988.
One on May 24, 1988 (Respondent's Exhibit No. 10) is on a piece
of scratchpad on which is witten a M. Harvey Hyde's note that
Boswel | had refused to follow a supervisor's orders concerning
signing the change sheets for cenent silos. There is no further
elucidation in the record of what this is all about, nor is there
any nmention of it in connection with the 1990 "di squalification."
Respondent's Exhibit No. 11 is also signed by one Harvey Hyde and
appears to be nore serious. It is on a "Disciplinary Action
Report" form and again has to do with follow ng procedures or
failing to foll ow procedures about changing cement from one silo
to another. Again, it has been dunped into the record cold and
has no readily discernible connection with the adverse action the
respondent took agai nst Boswell on January 11, 1990.

As noted by the Commission in Bradley v. Belva Coal Conpany,
4 FMSHRC 982 (June 1982), it is not our function to pass on the
wi sdom or fairness of such purported justifications, but only to
deterni ne whether they are credi ble and whet her they woul d have
notivated the operator as clainmed. Assuming all these earlier
i nci dents happened, and taking them at face value within the four
corners of the docunments presented, | conclude that respondent
has failed to prove that it would have disqualified Boswell over
any of these incidents separately or together. The el apsed tine
al one between these incidents and the conpl ai ned of adverse
action casts substantial doubt on that claim

Accordi ngly, considering the entire record of proceedi ngs
made in this case yet again and in particular the Conmm ssion's
Deci sion and remand instructions to ne of February 26, 1992, |
conclude and find that:

I. The wheel barrow incident did constitute a protected work
refusal ; and
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2. National Cement Conpany failed to prove that it would
have disqualified Boswell in any event for his unprotected
activities alone, and this is so whether these activities are
consi dered separately, in any conbination thereof or in toto.

Wth regard to the adverse action in this case, conpl ai nant
was unrepresented by counsel at the hearing and was unable in ny
opi nion to sustain his burden of proving his entitlenment to back
pay. However, the Conm ssion has concluded that Boswel|l suffered

an adverse action in this respect as well. "[T]he evidence shows
t hat Boswel | earned nore because he worked nore, but that he
neverthel ess suffered a loss in his base pay rate.” Slip Op.

at 8.

Therefore, in addition to the remedi es previously ordered in
nmy original decision of reinstatenment to his former position and
expungenent of his personnel record, | am herein ordering back
pay paid to the conplainant in the anmount of $1.08 per hour for
every hour he has worked between the date of disqualification and
the date of reinstatement to the position of utility |aborer
plus interest.

ORDER
It is ORDERED that:

I. The respondent shall pay to conpl ai nant Ronny Boswel
back wages in the amount of $1.08 per hour for every hour he has
wor ked from January 11, 1990 until the date of reinstatement to
the utility | aborer position, with interest thereon conputed in
accordance with the Conmi ssion's Decision in UWA v. Clinchfield
Coal Co., 10 FMSHRC 1493 (1988), aff'd, 895 F.2d 773 (D.C. Cir.
1990). The parties shall confer within 15 days of the date of
this decision, in an effort to stipulate the amunt due
conpl ai nant under this order. |f they are unable to so
stipulate, conplainant shall subnmit within 20 days of the date of
this decision, its statenment of the anpbunt due. Respondent may
respond within 10 days thereafter

2. The terns of ny earlier Order dated February 7, 1991
are reiterated here.

3. This decision upon remand will not becone final until a
subsequent order is issued awardi ng back pay and declaring the
decision to be final

Roy J. Maurer
Adm ni strative Law Judge
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Di stri bution:

Harry L. Hopkins, Esq., Lange, Sinpson, Robinson & Somerville,
1700 First Al abama Bank Buil ding, Birm ngham AL 35203 (Certified
Mai 1)

M. Larry G Mers, United Paperworkers International Union,
District Council No. 5, 229 Roebuck Plaza Drive, Suite 203,

Bi rm ngham AL 35206 (Certified Mil)

M. Ronny Boswell, P. O Box 177, Wattsville, AL 35182 (Certified
Mai | )
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