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Appear ances: Tom K. Sperry, pro se, Nephi, Uah
for Conpl ai nant;

Lawrence R Dingivan, Esq., Jill Dunyon-Hansen, Esgq.,

Salt Lake City, Utah
for Respondent.

Bef ore: Judge Lasher

This matter was initiated by M. Sperry's conplaint filed
with the Comm ssion on July 8, 1991, pursuant to Section 105(c)
(3) of the Federal M ne Safety and Health Act of 1977, 30 U.S.C
O 801, et seq. (1982), (herein "the Act"). His initial Sectio
105(c) (2) conplaint was, on June 13, 1991, found by the Federa
M ne Safety and Heal th Admi nistration (MSHA) to lack nerit.
Conpl ai nant then filed the instant action with the Comm ssion.
M. Sperry's conplaint with MSHA al | eged:

I was promi sed in October of 1990 to be rehired
around February of 1991. | talked to this Conp-
any several tinmes through the winter of 90-91
with no problems at that time. On February 4,
1991, | was told by Russ that |I would not be
rehired, that he had tal ked to Pete Smyle and
Leon DeWtt and they had changed there [sic]

m nd about putting ne back to work this season

| am sure that this action is because of a
di scrimnation conplaint | brought agai nst them through
your office.

| have been in touch with nmy Labor Union in Reno. They
said that if they put ne back to work that they would
find some way to get rid of me at a later date. The
person at Reno is Chuck Billings Bus. Agent.
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Cont enti ons

Conpl ai nant contends that after being laid off in a
reduction in force on Cctober 19, 1990 (Ex. C-2), he was not
thereafter rehired by Respondent because of his protected
activities in filing an MSHA conpl aint on Septenber 26, 1990
(Ex. C-4) (Footnote 1) and nmking other on-the-job safety
conplaints to his enployer. Conplainant also alleges that
his layoff was discrimnatory. (T. 20).

Respondent contends it laid off Conplainant for |ack of work
and that it did not rehire him because he was an unsafe enpl oyee.

Fi ndi ngs and Concl usi ons

Based on the preponderance of the reliable and probative
evi dence introduced on the record at the hearing in this matter,
the follow ng findings of fact are nade:

Respondent at material tinmes was a contractor for Newnont
Gol d Conpany. (Ex. C-4). Its work was seasonal - depending on
when various of its contracts would be conpl eted and new
contracts would comrence. At tinmes a reduction of force would be
necessary and enpl oyees would be laid off. (T. 139, 149,
161-162) .

Conpl ai nant (approxi mately 39 years ol d) comrenced
enpl oyment with Respondent at Newront M ne No. 3 as an equi pnent
operator (operating a No. 631 Caterpillar scraper) in the fall of
1989. His i medi ate supervisor nost of the time thereafter was
foreman (now Superintendent) Lavene "Pete" Snyle. (T. 25,
107-108). Conpl ai nant operated a "water wagon" for nmost of his
enpl oynment beginning in approximtely January 1990. (T. 27).

During his enploynent, Conplai nant engaged in various
activities protected under the Act.

a. A discrimnation conplaint was fil ed under Section
105(c) by M. Sperry on Septenmber 26, 1990 (see MSHA Fina
Report; Ex. C-4). This conplaint was voluntarily w thdrawn
on Cctober 2, 1990 (Ex. C-4). As general information, it is noted
that MSHA's "Final Report" states with respect to this conplaint:
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The incidents took place over an extended pe-
riod of time beginning approxi mtely in Ccto-
ber of 1989. The conpl ai nant was engaged in
protected activity. The conpl ai nant did com
muni cate his belief of a protected activity to
m ne managenent. The specific discrimnatory act
that the conplai nant all eges m ne managemwent has
undertaken is a failure to recogni ze his concern
over his evaluation of possible maintenance
probl ems associated with brakes on scrapers and
wat er trucks as well as equipnment for dust control

* * * * *

Managenment and t he conpl ai nant were instructed
that MSHA woul d not be placed in a position to
arbitrate controversy regardi ng | abor di sputes.
Both parties were also instructed that any
resolution of the conplaint would have to be
voluntary on the part of M. Sperry.

(Foot note 2)

b. Conpl ai nant advi sed a fell ow enpl oyee how to get in
touch with the Nevada M ne Safety office in Reno, Nevada. Re-
spondent's foreman, DeWtt, told Conplai nant he "was wong" in
doing this. (T. 51-52).

c. Conpl ai nant made various conplaints to his super-
vi sion, such as for inadequate brakes on equipnent. (T. 52).
(Foot note 3)

It is not clear and was not established by M. Sperry
that other alleged safety problenms he observed were both (1) re-
ported to managenent, and (2) actually unsafe or (3) reasonably
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perceived by himto be unsafe. [See T. 27-28 (cut curtains); 31
46- 48 (dental appointment problem; 82-83].

d. Compl ai nant hinself apparently contacted the Nevada
M ne Safety office (T. 27, 31). Whether Respondent was aware of
these contacts by M. Sperry was not established, however. (T. 31).

It is clear that in filing the MSHA conplaint and in advising a
co-worker as to the whereabouts of Nevada's Mne Safety office,
Conpl ai nant engaged in safety activities protected by the Mne
Act, and that these activities were known to Respondent's
management .

Wth respect to the layoff, the evidentiary presentati on was
limted. The record does clearly indicate that the enpl oynent
expect ati ons of Respondent's enpl oyees were not of a permanent
nature since the work was seasonal. (T. 40, 139, 149, 161-162).
Further, Respondent proved that 23 enployees were laid off for
lack of work in a reduction in force between Septenber 20, 1990,
and Novenber 21, 1990. This group of 23 included Conpl ai nant who
was laid off on Cctober 19, 1990. (T. 92, 148-150, 152; Exs. R-2,
R-6) .

Conpl ai nant produced no probative or convincing evidence,
that his layoff was discrimnatorily notivated. (Footnote 4)

| am unable to conclude fromthe evidence of record that
Respondent was in any way notivated by Conplainant's protected
activities in laying himoff as part of the reduction in force in
Cct ober 1990. Thus, no basis is found to conclude that the
"discrimnatory layoff" change of the Conplainant has merit.

We turn now to Conplainant's charge that Respondent's
refusal to rehire himwas discrimnatory. As Respondent contends
inits brief, the provisions of the | abor agreement (see T. 50,
84-87, 91-92, 97-103, 105) between Conpl ai nant's enployer and his
uni on do not govern the determ nation whether discrimnnation
occurred. The rules, renedies, burdens of proof, and analytica
formul ae for determ ning such are set forth in the Mne Act and
specific precedents established by the Federal Mne Safety and
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Heal th Revi ew Commi ssion and the federal courts. In order to
establish a prima facie case of mine safety discrimination under
Section 105(c) of the Act, a conplaining mner bears the burden
of production and proof to establish (1) that he engaged in
protected activity, and (2) that the adverse action conpl ai ned of
was notivated in any part by that activity. Secretary on behalf
of Pasula v. Consolidation Coal Co., 2 FMSHRC 2786, 2797-2800
(Cctober 1980), rev'd on other grounds sub nom Consolidation
Coal Co. v. Marshall, 663 F.2d 1211 (3d Cir. 1981); and Secretary
on behal f of Robinette v. United States Coal Co., 3 FMSHRC 803,
817-818 (April 1981). The operator may rebut the prim facie case
by showi ng either that no protected activity occurred or that the
adverse action was in no part notivated by protected activity. If
an operator cannot rebut the prima facie case in this manner, it
may nevertheless affirmatively defend by proving that (1) it was
al so notivated by the mner's unprotected activities, and (2) it
woul d have taken the adverse action in any event for the
unprotected activities alone. The operator bears the burden of
proof with regard to the affirmati ve defense. Haro v. Magma
Copper Co., 4 FMSHRC 1935, 1936-1938 (November 1982). The
ultimate burden of persuasi on does not shift fromthe
conpl ai nant. Robinette, 3 FMSHRC at 818 n. 20. See al so Boich v.
FMSHRC, 719 F.2d 194, 195-196 (6th Cir. 1983); Donovan V.
Stafford Const. Co., 732 F.2d 954, 958-959 (D.C. Cir. 1984)
(specifically approving the Comnm ssion's Pasul a- Robi nette test);
and CGoff v. Youghi ogheny & Ohio Coal Conpany, 8 FMSHRC 1860 (Dec.
1986) .

In terns of the required prima facie case in discrimnation
Conpl ai nant clearly established the first elenents thereof, i.e.,
that he had engaged in protected safety activities and the
Respondent's nmanagenent was aware thereof prior to the tine he
was | aid off and subsequently not rehired. The first of the two
i ssues posed is whether the adverse action taken by Respondent
agai nst Conpl ainant was "in any part" notivated by Conplainant's
protected activities. The affirmative defense provi ded under the
Conmi ssion's discrimnation fornmula raises the second issue: Even
assum ng arguendo that Respondent was in part notivated by
Conpl ai nant's protected activities, was it also notivated by his
unprotected activities (unsafe job performance) and would it, in
any event, have not rehired himfor this al one.

Under the 1977 M ne Safety Act, discrim natory motivation is
not to be presuned but nust be proved. Sinpson v. Kenta Energy,
Inc., and Jackson, 8 FMSHRC 1034, 1040 (1986).

In this connection, Respondent's nanagenent wi tnesses
convincingly testified that they were not notivated by
Conpl ai nant's protected activities in laying himoff and refusing
to rehire him
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In contrast, the evidence introduced by Conplainant failed to
establish a notivational nexus between the allegedly

di scrimnatory adverse actions taken against himand his mne
safety activities was not convincing. (Footnote 5)

Direct evidence of actual discrimnatory notive is rare.
Short of such evidence, illegal notivation nmay be established if
the facts support a reasonable inference thereof. Secretary on
behal f of Chacon v. Phel ps Dodge Corp., 3 FMSHRC 2508, 2510, 2511
(Nov. 1981), rev'd on other grounds sub nom Donovan v. Phel ps
Dodge Corp., 709 F.2d (D.C. Cir. 1983); Sanmons v. M ne Services
Co., 6 FMSHRC 1391, 1398-1399 (June 1984). The wei ght of the
evidence in this record is not probative that Respondent was
illegally notivated in whole or in part, nor is there support for
drawi ng an inference of such discrimnatory intent.

The record reveal s that the decision not to rehire
Conpl ai nant was effectively nade by his foreman, M. Snyle. He
credibly attributed this decision to the fact that he did not
consider M. Sperry to be a safe enployee. (T. 116-117, 164,
171-172). Respondent made out a relatively strong case that
Conpl ai nant did not performhis duties in a safe manner. Thus,
Conpl ai nant Sperry was shown to have been involved in an
incident--in the Spring of 1990 when he was under the supervision
of his first foreman--where he pulled his water wagon out in
front of a large truck. (T . 110-155). (Footnote 6) He was being
consi dered for discharge because of this incident when Foreman
Snyl e, who was short of help, said "Send himdown to ne, | can
work with him™" (T. 112). Conpl ainant thereafter, in June 1990,
received a verbal warning fromM. Snyle for overwatering a curve
which resulted in a truck sliding off the road. (T. 113-114).
Significantly, after this, M. Snyle received conplaints (T. 114,
168) fromother drivers that Sperry was overwatering. He
testified:
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Shortly after that, yes, we had sonme nore
conplaints, and | don't recall the date, but I
know it was on a Monday norning safety neeting,
I went into the bus and told himspecifically
that he had to watch this, that the drivers were
conplaining. And he told ne specifically, "Wy
don't they tell me?"

And | said, "That's not their job. That
is nmy job." (T.114). (Footnote 7)

Respondent al so presented evi dence that Conpl ai nant turned
in front of another truck driver, Jay Pace, after which M. Snyle
tol d Conpl ai nant that he would have "to start paying nore
attention and be nore careful or we're going to have a fatality."
(T. 115-116).

The preponderance of the reliable and probative evidence in
this record indicates that Conpl ai nant was, as Respondent
al  eges, an unsafe enployee in the performance of the duties he
performed for Respondent and that this was its notivation in not
rehiring him (Footnote 8)

In reaching the conclusion that Conplainant failed to
establish that his |layoff and not being rehired were
discrimnatorily notivated, consideration also has been given to
the fact that the instant record overall does not reflect a
pattern on the part of Respondent's nmanagenent personnel to
engage in such conduct. A history of retaliatory reaction to the
expression of safety conplaints was not persuasively shown.
Conpl ai nant points out several instances of what he considered
hostile words or action taken by managenent personnel toward him
Yet, such were not denonstrated to be beyond nornmal workpl ace
occurrences. There was no evidence of retaliation against other
enpl oyees who had engaged in safety activities or who expressed
safety conpl ai nts.
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ULTI MATE CONCLUSI ONS

Respondent's notivation in laying off Conplainant was
econom ¢ and in not rehiring himwas because he was unsafe and
the decision to take such actions was justified. These adverse
actions were not wholly or in part discrimnatorily notivated.
Thus, Conpl ai nant has failed to establish a prima facie case of
di scrimnation under Section 105(c) of the M ne Act.

Even assuming arguendo, that if it were established by a
preponderance of the reliable probative evidence, that
Conpl ai nant' s | ayof f and Respondent's refusal to rehire himwere
nmotivated in part by his protected activities, Respondent
establ i shed by a clear preponderance of such evidence that it was
al so notivated by busi ness reasons and Conpl ai nant's unprotected
activities and that it would have taken the adverse actions in
any event for such.

ORDER

Conpl ai nant having failed to establish Mne Act
di scrim nation on the part of Respondent, the Conplaint herein is
found to lack nerit and this proceeding is DI SM SSED.

M chael A. Lasher, Jr.
Adm ni strative Law Judge

Foot notes start here:

1. Conpl ai nant voluntarily w thdrew this conplaint on
Cct ober 2, 1990. (Attachment to Ex. C4).

2. See also T. 61-63, indicating Conplainant's reasons for
wi t hdrawi ng the conplaint, such as his belief that "things were
going to inmprove" and his belief that Russell Harvey (Respondent
Project Director) would satisfactorily address his probl ens.

3. Conplainant's testinony concerning a conversation with a
foreman naned M ke Beck concerni ng i nadequate brakes on a CAT
conpactor has been scrutinized and is found not to constitute a
safety conplaint. (T. 55-58). M. Sperry's testinmony frequently
was unclear, irrelevant, disjointed, ranbling, and speculative in
nature. On cross-exam nation, at tinmes he was hesitant. (T.65,

66, 67, 68-70).

4. It appears fromthe record that Conplainant's
primary--indeed, initial--intent in filing the instant conpl aint
was to allege discrimnation in Respondent's refusal to rehire
himafter the |ayoff.

5. Based on observation of the deneanor of the w tnesses and
Conpl ai nant, the various reasons appearing el sewhere in ths
decision, and the relatively convincing testinony of Respondent's
wi tnesses (M. Smyle, in particular, was closely cross-exan ned),
t he accounts of Conpl ai nant have been deternined not to carry the
same degree of reliability as those of Respondent’'s witnesses.



6. According to Conpl ai nant, he also was "accused" of
"getting in the way of trucks"--in September 1990. (T. 51).

7. See T. 128-129.

8. As the Commi ssion pointed out in Bradley v. Belva Coa
Conpany, 4 FMSHRC 981, 991 (June 1982): "Qur function is not to
pass on the wi sdom or fairness of such asserted business
justifications, but rather only to deterni ne whether they are
credi ble and, if so, whether they would have notivated the
particul ar operator as claimed."



