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SECRETARY OF LABOR, : CIVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH :
ADM NI STRATI ON ( MSHA) , : Docket No. KENT 92-136

Petitioner: AL C. No. 15-11620-03527
V. :
:Hall No. 2 M ne
PYRAM D M NI NG, | NCORPORATED,
Respondent :

PARTI AL DECI SI ON

Appear ances: Mary Sue Taylor, Esq., Ofice of the Solicitor
U.S. Departnent of Labor, Nashville, Tennessee for
Petitioner;
Frank Stainback, Esqg., Hol brook, Whble, Sullivan,
& Mountjoy, P.S.C., Omensboro, Kentucky for
Respondent .

Bef ore: Judge Wi sberger

This civil penalty proceedi ng was schedul ed for hearing in
Owensbor o, Kentucky, on April 1, 1992. At the conmencenent of
the hearing | was advised by counsel that they were in the
process of negotiating a settlement. Subsequently the
particulars of the settlement, and the notion to approve it were
pl aced on the record.

Citation Nos. 9897840, 3416900, and 3416892

Counsel for the Secretary indicated that Citation Nos.
9897840, 3416900 and 3416892 were to be vacated and asked that
the petition for assessnment of civil penalty for these citations
be withdrawn. Pursuant to 29 C.F.R [0 2700.11 the Secretary's
Motion is granted.

Citation No. 3416891

This Citation alleges a significant and substantia
violation of 30 CF.R [ 77.1104 in that conbustible material s,
hydraulic oil, and grease, were permtted to accunul ate around
the engine of a caterpillar. It was represented that at the tine
of the inspection, the equipnent was not in actual use, and had
been taken out of service, as a hose had blown prior to the
i nspection. It also was represented that the operator was in the
process of cleaning the accumul ati on on the equiprment. It was
proposed to reduce the penalty fromthe proposed assessnent $79
to $20, and anmend the citation to be not significant and
substantial. | accepted the representations of the parties and
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concluded that the settlenment is appropriate under the criteria
set forth in Section 110(i) of the Federal M ne Safety and Health
Act of 1977.

Citation No. 3416984

Citation No. 3416984 alleges a violation of 30 C F.R
077.404(a) in that no safety devices were provided to keep
dolly carriage fromcom ng | oose fromthe overhead rail. The
citation further alleges that the operator's negligence was
nmoderate. At the hearing, it was represented that the hoist in
question was installed in accordance with the specification of
the manufacturer. It was proposed to reduce the penalty of $79
to $43, and to indicate that the operator was not negligent. |
accepted the representations of counsel and concluded that the
proposed settlenent is appropriate under the terns of Section
110(i) of the Act.

Citation No. 3416898

Respondent, on March 19, 1992, filed a notion to continue
the hearing with respect to Citation No. 3416898. 1In a tel ephone
conference call on March 26, 1992, with counsel for both parties,
counsel for the Secretary indicated that she did not oppose this
notion. Accordingly, and for the reasons set forth in the
notion, the notion was granted.

ORDER

It is ORDERED that: (1) Citation Nos. 9897840, 3416900, and
3416892 be DI SM SSED; (2) Citation No. 3416891 be anmended to
indicate a violation that is not significant and substanti al
(3) Citation No. 3416984 be amended to indicated that the
operator was not negligent; (4) Respondent shall pay $63 within
30 days of the date of this decision as a civil penalty;

(5) further proceedings with regard to Citation 3416898 be
stayed, pending the filing of a petition of assessnent of civi
penalty with regard to Citation No. 3416897.

Avram Wi sber ger
Adm ni strative Law Judge

Di stribution:

Mary Sue Taylor, Esq., Ofice of the Solicitor, U S. Departnment
of Labor, 2002 Richard Jones Road, Suite B-201, Nashville, TN
37215 (Certified Mail)

Frank Stai nback, Esq., Hol brook, Whble, Sullivan & Muntjoy, PSC,
100 St., Ann Building, P.O Box 727, Owensboro, KY 42302-0727
(Certified Mil)
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