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SECRETARY OF LABOR, : Cl VIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH :
ADM NI STRATI ON ( MsSHA) , : Docket No. WEST 92-372-M
Petitioner : A. C. No.
V. : Port abl e Crusher
WALLACE BROTHERS, :
Respondent

ORDER OF DI SM SSAL

Bef or e: Judge Merlin

On March 23, 1992, the Conmmi ssion received a conmunication a
petition dated March 17, 1992, from operator which was styled a
for review of a proposed assessnents.

The "petition" sets forth the follow ng:

1. On May 29, 1991, Wallace Brothers portable crusher
received Citation Nos. 3640554, 3640551 and 3640552.

2. On June 7, 1991, counsel wote the MSHA District
Manager requesting a safety and health conference and aski ng that
all communi cations regarding these citations be sent to this
office. (A copy of the June 7 letter was enclosed with the
petition).

3. MSHA di d not provide the requested conference and
counsel was never notified or sent copies of any comuni cations
regarding the citations.

4. In January, 1992, counsel was given copies of the
Proposed Assessnents by a representative of Wallace Brothers.

5. On February 3, 1992, counsel wote the Civil Penalty
Conpliance Office requesting information and clarification about
the citation and conplaining that the requested conference had
not been provided.

6. On February 13, 1992, the Director of Assessnents
advi sed counsel that the assessnment was final because it was not
contested within 30 days and that if he wanted to know why the
request for a conference was not granted, he should wite the
District Manager. [A copy of the February 13 letter was at-
tached. ]

For purposes of considering the petition at this stage the
representati ons contained therein are accepted.
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Section 105(a) of the Mne Act, 30 U S.C. [0 815(a) provides
that an operator has 30 days after receipt of the proposed
assessment to notify the secretary that it wishes to contest the
assessnment. If a penalty is not contested within the allotted
time, the proposed assessnment is deened to be a final order of
t he Commi ssion not subject to review by any court or agency.

This provision is repated in section 2700.25 of the Conmi ssion's
regulatiions, 29 C.F. R 0O 2700.25 and section 100.7 (b) and (c) of
the Secretary of Labor's regulations, 30 C.F.R 0O 100.7 (b) and
(c). Pursuant to section 105 (d) of the Mne Act, 30 U S.C

O 815 (d), the Conmmi ssion provides a hearing if the operator has
notified the Secretary within the 30 days that it wi shes to
contest the proposed assessnent.

According to the February 13 letter by the Director of
Assessnents, the proposed assessnments in this case were receive
by the operator on Cctober 29, 1991. 1 The operator took no
action during the following 30 days. |Indeed, it does not apppear
that the operator or its attorney has ever requested a hearing by
sendi ng back the return mailing card (commonly called the "bl ue
card") which is provided by MSHA to operators along with the
proposed assessment. Not until after the operator gave counse
the notice of delinquent civil penalty did counsel inquire about
these citations in his letter of February 3, 1992.

The Act mandates that a penalty not contested within the
allotted perion the proposed assessnentshall be deened a fina
order ot the Conm ssion not subject to review by any court or
agency. Energy Fuels M ning Conpany, 12 FMSHRC 1484 (July 1990).
Nort hern Aggregates Inc., 2 FMSHRC 1062 (May 1980). Cf. F. P
Burroughs and Sons, Inc., 3 FMSHRC 854 (April 1981); A d Ben Coa
Conmpany, 7 FMSHRC 205 (Feburary 1985); Local Union 2333, District
29, UMM v. Ranger Fuel Corporation, 10 FMSHRC 612, 618 ( May
1988); Peabody Coal Conpany, 11 FMSHRC 2068, 2092, 2093 (Cctober
1989.)

In connection it nmust also be noted that a I ong Iine of
cases going back to the Interion Board of M ne Operation Appeals
has held that cses contesting the issuance ot a citation must be
Freeman Coal M ning Corporation, 1 MSHC 101 (1970); Consolida
tion Coal Co., 1 MSHC 1029 (1972); Island Creek Coal Co. v. Mne
Wor kers, 1 MSHC 1029 (1972); Island Creek Coal Co. v. Mne
Workers, 1 MSHC 2143 (1979), aff'd by the Comm ssion, 1 FMSHRC
1982); Rivco Dredging Corp., 10 FMSHRC 889 (July 1988); See Al so,
Peabody Coal Co., supra; and Big Horn Calcium 12 FMSHRC 463
(March 1990). Accordingly, the tinme requirenents for contesting
the isssurance of a citation and for contesting the penalty assess-
ment whi ch appear together in section 105(a), nust be viewed as

1 The letter also shows that Citation No. 3640554 was not
inclused in that assessnment package. Therefore, this citation is
not a part of this case.
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jurisdictional. It is well settled that durisdiction cannot be
wai ved and can be raised by the court of Ireland, LTD, et al

v. Conpagni e des Bauxites, 456 U>S> 694, 701-702 (1982); Athens
Community Hospital, Inc. v. Schwei ker, 686 F.2d 989 (D.C. Cir
1982) .

Counsel did not contract MSHA until al nost eight nonths after
he had requested a conference. Under 30 CF.R 0O 100.6 (c) of the
Secretary's regul ati ons the decision whether or not to grant a
conference is within the sole discretion of MSHA. The jurisdic-
tionof the Commission is defined and linmted by the Act. An
adm ni strati ve agency cannot exceed the jurisdictional authority
granted to it by Congress. As the Conm sion has pointed out,
several provisions of the Act grant subject matter jurisdiction
by establishing specific enforecenent and contest proceedi ngs and
ot her forns of actions over which the Conmm ssion presides.

Kai ser Coal Conpany, 10 FMSHRC 1165, 1169 (Septenber 1988). The
Commi ssi on has been given no jurisdiction over MSHA's interna
practices and procedures. Cf. Md-Continent Resourses, 11 FMSHRC
1015 (June 1989). Under circunstances far nore conpelling than

t hose presented here, | have held that the Act and regul ations

t hose persented here, | have that the Act and regul ati ons

afford no basis to excuse tardi ness because the operator m stak-
enly believed it could pursue avenues of relief with MSHA before
coming to this separate and i ndependent Conmi ssion to challenge a
citation. Prestige Coal COmpany, 13 FMSHRC 93 (January 1991).

Finally, operator's counsel alleges a denial of due process
because comuni cations regardi ng the subject citations were not
sent to himas his June 7, 1991 letter to the District Manager
requested. Counsel cntends that his request conmpiled with 30
C.F.R 0 41.30 which provides that operators may request service
to anot her appropriate address. See also 30 C.F.R 0O 41.20.
Counsel , however, overlooks 30 C.F.R [0 100.8 (b) whcih requires
that of an operator chooses to have proposed assessnments nmil ed
to a different address the Ofice of Assessnents must be notified
in witing of the new address. Counsel failed to conply with
100.8 (b) because he only wote the District Manager rather than
the O fice of Assessnents. Section 100.8 was designed to prevent
just such a sitution as this. Counsel is chargeable with
knowl edge of all applicable regulations.2 Under the circum
stances, service was proper and there is no basis for any exten-
si on.

2 It is noted that in his argunment regarding the denial of
a conference, counsel denpnstrates his awareness of other sections
of Part 100.
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In Iight of the foregoing, | conclude that this case nust
di sm ssed due to the operator's failure to tinmely request a
heari ng.

In light of the foregoing, it is ORDERED that this case be
Dl SM SSED.

Paul Merlin
Chi ef Adm nistrative Law Judge

be



