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Federal M ne Safety and Heal th Revi ew Conm ssion
O fice of Adm nistrative Law Judges

2 Skyline,
5203 Leesburg Pi ke

10t h Fl oor

Falls Church, Virginia 22041

IN RE: CONTESTS OF RESPI RABLE
DUST SAMPLE ALTERATI ON

Cl TATI ONS

SOUTHERN OHI O COAL COVPANY,
CONTESTANT
V.
SECRETARY OF LABOR,
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,
RESPONDENT

W NDSOR COAL COMPANY,
CONTESTANT
V.
SECRETARY OF LABOR,
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,
RESPONDENT

GREAT WESTERN COAL ( KENTUCKY) ,
I NC.
CONTESTANT
V.
SECRETARY OF LABOR,
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,
RESPONDENT

GREAT WESTERN COAL | NC.
CONTESTANT

V.
SECRETARY OF LABOR

Mast er Docket No. 91-1

CONTEST PROCEEDI NGS

Docket Nos. LAKE 91-454-R
through LAKE 91-472-R

Docket Nos. WEVA 91-1244-R
t hrough WEVA 91-1258-R

Docket Nos. WEVA 91-1259-R
t hrough WEVA 91-1260-R

Docket Nos. KENT 91-867-R
t hrough KENT 91-871-R

Docket Nos. KENT 91-859-R
t hrough KENT 91-863-R



~650
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,
RESPONDENT

HARLAN FUEL CO., Docket Nos. KENT 91-864-R
CONTESTANT t hrough KENT 91-866-R
V.
SECRETARY OF LABOR
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,

RESPONDENT
SECRETARY OF LABOR, PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket Nos. WEST 91-475 and
PETI TI ONER VEEST 91-476
V.
ENERGY FUELS COAL, |INC.,
RESPONDENT

ORDER GRANTI NG LEAVE TO FI LE OQUT OF TI ME

ORDER DENYI NG MOTI ON TO STRI KE AND DI RECTI NG
SECRETARY TO RESPOND TO MOTI ON TO VACATE

On March 3, 1992, Contestants Southern Chio Coal Conpany and
W ndsor Coal Conpany (Contestants) filed a notion for an order
vacating the 36 citations issued by the Secretary of Labor
(Secretary) on April 4, 1991, to Contestants. Each citation
all eged a violation of 30 C.F.R 70.209(b) because the respirable
dust sanple submtted by Contestants had been altered by renoving
a portion of the dust fromthe sanple. The notion was acconpani ed
by a nenorandum in support of the notion and 30 attached
exhibits. On March 18, 1992, the Secretary filed a notion to
strike Contestants' notion to vacate together with its supporting
menor andum and t he associ ated exhi bits, on the ground that the
nmotion to vacate "relies in significant part" on inappropriate
docunents and materials.

On March 30, 1992, Contestants filed an opposition to the
Secretary's motion to strike. On March 30, 1992, the Secretary
filed a notion for leave to file out of tinme her previously filed
notion to strike Contestants' notion to vacate citations.

On March 25, 1992, Energy Fuels Coal, Inc. (Energy Fuels)
filed a notion to vacate the nine citations issued to it on Apri
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4, 1991. Energy Fuels incorporates by reference the menorandumin
support of the notion to vacate citations filed by Contestants.
On March 31, 1992, the Secretary filed a notion to strike energy
Fuel s' notion to vacate.

On April 1, 1992, Great Western Coal (Kentucky), Inc., G eat
Western Coal, Inc., and Harlan Fuel Co., filed a notion to join
the Contestants' notion to vacate citations and nenorandum in
support of the notion.

I

The Secretary's nmotion to strike, considered as a response
to the notion to vacate, was admittedly filed five days out of
time. The reason advanced in her notion for leave to file out of
time is that her counsel, because of the high volune of paper
involved in this case, inadvertently failed to notice that the
notion to vacate was served by hand delivery, and therefore she
was not entitled to add five days to the tinme her response woul d
be due under Conmi ssion Rules 8(b) and 10(b). The Secretary
asserts that the issue raised in the notion to strike is of great
i nportance, and that Contestants have not shown any prejudice
because of the late filing. The reason advanced for the late
filing is somewhat |lanme. | agree that the issue is very
i mportant, but so is the necessity for tineliness, as the
Secretary has asserted nore than once in these proceedi ngs.
Nevertheless, | will grant the Secretary's motion for |eave to
file out of tine and | receive the notion to strike with its
supporting menorandum for filing.

Il

Contestants have nmoved to vacate the citations contested in
these proceedi ngs on the ground that they were not filed with
reasonabl e pronptness as required by 0O 104(a) of the Federal M ne
Safety and Health Act of 1977 (Mne Act), 30 U.S.C. 0O 814(a). If
the citations are vacated they, of course, cannot support a
penalty petition, and the contest proceedi ngs become noot. Thus,
the notion is one for summary deci sion and, as the Secretary
notes, is potentially dispositive of the entire master docket,

No. 91-1.

Conmmi ssion Rule 64(b) (nodelled on Fed. R Civ. P. 56)
provi des that a notion for summary deci sion may be granted only
if the entire record "including the pleadings, depositions,
answers to interrogatories, adm ssions, and affidavits" shows
that there is no genuine issue as to any material fact, and the
movant is entitled to summary decision as a matter of |aw.

The notion to vacate refers to and relies upon the dates the
cited dust sanples were taken (contained in the citations); the
dates the cited sanples were received by Robert Thaxton
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(contained in the custody sheets supplied by the Secretary); the
deposition testinony of Thaxton that he al one was authorized to
determne that a filter with an abnornmal white center was a
vi ol ation; the deposition testinony of Thaxton that he began
classifying filters as tanmpered-with in March, 1989 (Peabody
filters), and in August, 1989 (other nine operator filters); and
the deposition testinony of Thaxton, Edward Hugl er and Robert
Nesbit that MSHA del ayed voi ding the AWC sanples and withheld the
i ssuance of citations to avoid alerting the industry to the
pendi ng investigation, and at the request of the U S. Attorney's
of fice. Contestants assert that the delay prejudiced themin that
failure to notify them after the August 19, 1989 sampl es that
MSHA deened t hem vi ol ati ons prevented them from taki ng
potentially corrective action to avoid future AWCs; and that
i mportant and potentially excul patory physical evidence, e.g.
non-cited sanples taken at the sane tine as the cited sanples and
cassette parts of the cited sanples, was not preserved. The
noti on does not refer to exhibits to support these assertions,
but Contestants' opposition to the Secretary's notion to strike
refers to the Secretary's response to Contestants
interrogatories, Set Il, where she admts that she no | onger has
and cannot produce the plastic cases in which the cited filters
were encl osed, the plugs inserted in the orifices of the plastic
cases, the tape sealing the plastic cases, and the foil backing
of the filters. The notion also refers to the "Lee Report," an
expert opinion study and report prepared by Contestants' experts,
and argues that it shows that the Secretary's prenise that AWCs
can result fromtanpering and from no other cause "was fl at
wrong” and that had the foil backings and cassette assenblies
been preserved, the Lee group could have denonstrated that AWCs
resulted froma cassette manufacturing anomaly rather than
tanpering. The notion further states that potential wtnesses
have becone unavail abl e and recoll ections have growmm dimwith the
passage of tine. It relies on an affidavit of the Safety and
Heal th Director of Contestants' parent conmpany to show that three
supervi sors who oversaw t he dust sanple collection and ei ght
sanpled mners in the nmnes are no | onger enpl oyed by
Contestants, and that with respect to about half of the cited
sampl es, Contestants are unable to identify the individual mnner
who was sanpl ed.

111

The Secretary's response to the notion to vacate, treated as
a nmotion for summary decision, is a notion, under Commi ssion Rule
10 and presumably under Fed. R Civ. P. 12(f), to strike
Contestants' notion to vacate on the ground that it relies in
part on references to materials that are not appropriate to
consi der for disposition of a notion for summary deci sion
Specifically, the Secretary states that Contestants' notion
relies on the opinion testinmony of Donald Tuchman of the U S
Bureau of M nes and of Sharon Ainsworth of MSHA to show that the
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citations were unreasonably delayed. It further asserts that the
nmotion relies on the Lee Report, an expert opinion report, to
show that Contestants were prejudiced by the del ay.

A nmotion for summary decision is inproper, or at |east my
not be granted, if there is a genuine issue as to any nmmteria
fact. Rule 64(b). Factual issues, factual disputes, or
di fferences of opinion may not be resolved on such a notion.
Contestants argue that the Tuchman and Ainsworth testinony is
relied upon to show that the Secretary had adopted the position
that AWCs constituted violations |ong before the citations were
i ssued. They assert that the opinions of Tuchman and Ai nsworth
are irrelevant and are not relied upon. Contestants argue that
the Lee Report was referenced, not to establish the validity of
its conclusion that AWCs are not necessarily the result of
tanpering, but to show prejudice resulting from Contestants'
inability to exam ne the plastic cases, plugs, tapes, and foi
backi ngs of the cited filters.

Al t hough the notion to vacate to some extent argues the
merits of the citations, | do not find that it relies on opinion
evidence for its contention that the entire record shows no
genui ne issue of material fact related to the questi on whet her
the citations were issued with reasonabl e pronptness. Both
parti es have argued their positions on the nmerits of the notion
for summary decision, that is, whether there is a genuine issue
as to any material fact. The question before ne at this tine,
however, is raised by the notion to strike: whether the notion
for summary decision was properly franmed and relies upon "the
entire record, including depositions, answers to interrogatories,

adm ssions, and affidavits,” in an attenpt to show that there is
no genuine issue as to any material fact. Wthout indicating any
conclusion as to the validity of the notion to vacate, | am

persuaded that it is not defective as a notion. Therefore, it
nmust be responded to. Any references in the notion or its
supporting menorandum to ot her than factual matters supported by
the record will be disregarded.

IV

The Secretary requests 30 days fromthe date of the issuance
of an order on the nmotion, in which to file her statenment in
opposition "because of the conplex nature of this matter, as wel
as its great inportance to the Secretary in her enforcenment of
the Mne Act in this and other cases." Contestants object to
giving her additional tine, pointing out that the nmotion to
vacate was filed and served al nost a nonth hence, and giving the
Secretary an additional 30 days neans that she will have had 60
days to oppose the motion.

If the Secretary exaggerates the conplex nature of this
matter, it is without question a matter of great inportance. For
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that reason, in order that | may have full and fair argunent,
will require the Secretary to respond to the notion to vacate
within 20 days of the date of this order. Contestants shall have
ten days thereafter to reply.

ORDER

Accordingly, |IT IS ORDERED

1. The Secretary's notion for leave to file her notion to
strike out of time is GRANTED

2. The Secretary's notion to strike Contestants' notion to
vacate i s DEN ED

3. The Secretary shall within 20 days of the date of this
order file with ne and serve upon Contestants a response to the
notion to vacate.

4. Contestants shall have 10 days fromthe date the
Secretary's response is filed and served to reply to it.

Janmes A. Broderick
Adm ni strative Law Judge



