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Statenent of the Proceedinds

These consol i dated proceedi ngs concern discrimnation com
plaints filed by the conpl ai nant Thonas P. Micho pursuant to
section 105(c) of the Federal Mne Safety and Health Act of 1977,
30 v.s.c. 801 et seq. M. Micho filed his initial conplaint with
the Secretary of Labor, Mne Safety and Heal th Adm nistration
(MSHA) , on March 28, 1991, alleging that the respondent discrim -
nat ed agai nst himby renmoving himfromhis position as head
engineer at the No. 84 Mne, and transferring himto a staff
engi neer's position at the mne central office because of a
safety conplaint that he | odged with m ne managenment (PENN
91-1382-D). Follow ng an investigation of his conplaint, MHA
advi sed M. Mucho of its determnation that a violation of
section 105(c) had not occurred, and M. Micho then filed a
tinely complaint with the Comm ssion on July 23, 1991.

M. Micho filed a second conplaint with MSHA on June 25,
1991, alleging that the respondent discrimnated and retaliated
against himby laying himoff fromhis staff en%i neer's position
at the central office because of the filing of his first com
plaint. MSHA conducted an investigation of this conplaint and
advi sed M. Mucho of its determnation that a violation of
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section 105(c) had not occurred. M. Micho then filed another
conplaint with the Conmm ssion on Septenber 20, 1991
(PENN 91-1558-D).

The respondent filed tinmely answers to both conplaints and
denied that it had taken any adverse discrimnatory actions
against M. Micho in violation of section 105(c) of the Act. The
respondent asserted that any personnel actions taken against
M. Micho were not notivated in any part by an intent to discrim
inate against him_ but were prem sed upon reasonable business
LUStIfI_Ca'[ ions. Follow ng extensive discovery, the matters were
eard in Pittsburgh, Pennsylvania, during the trial term
February 11-13, 1992. The parties filed posthearing briefs, and
| have considered their arguments in the course of ny adjudica-
tion of these matters.

| ssues

The critical issue in these proceedings is whether or not
M. Mucho's renoval as head engineer and transfer to a staff
engi neer's position, at no loss of pay, and his subsequent _
| ayoff, were pronpted or notivated in any way by his engaging in
any Frptected safety activity, nane!Y! the lodging of a safety
conplaint with managenent and the filing of a discrimnation
conplaint wwth MSHA.  Additional issues raised by the parties are
identified and disposed of in the course of these proceedings.

Applicable Statutory and Reaul atorv Provisions

1. The Federal Mne Safety and Health Act of 1977,
30 U.S.C. § 301 et seq.

2. Sections 105(c)(l), (2) and (3) of the Federal M ne
SageE%/) and Health Act of 1977, 30 U S.C § 815(c)(l), (2)
an :

3. Commssion Rules, 29 C.F.R § 2700.1, et seq.

Di scussi on

In his first conplaint, M. Micho asserted that on
February 8, 1991, M. Patrick Metheny, the mne operations
manager, at the request of mne superintendent Mchael Jones, and
with the approval of the respondent's president, Richard Fisher,
renoved himfrom his head engineer's position at the mne and
transferred himto the mne central office as a staff engineer.
M. Mucho's conplaint filed with MSHA states as foll ows:

Wil e enpl oyed as the Chief Engineer at Mne #84, an

event took place on or about January 24, 1991, wherein
| advised m ne managenent that a plan they were devel -
oping was extrenely dangerous and a violation of
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Federal coal mning laws. As a result of ny actions,

BethEnergy took adverse enploynent action against me on
February 8, 1991.

In his second conplaint, M. Micho identified M. Metheny,
M. Jones, and M. Fisher as the individuals responsible for the

all eged discrimnatory layoff, and his conplaint states as
fol |l ows:

On June 7, 1991, | was laid off fromny position at
BethEnergy Mnes, Inc. | believe the |atest adverse job
action (layoff) by BethEnergy was in response and
retaliation for ny earlier filing of a 105(c)

conpl ai nt .

Stipul ati ons

The parties stipulated that the Comm ssion and the presiding
judge have jurisdiction in this matter. They also stipulated to
the authenticity of their respective hearing exhibits (Tr. 9).

Complainant's Testinony and Evi dence

Thomas P. Mucho, testified that he holds a B.S. degree in
education fromthe California University of Pennsylvania, a BS
degree in mning engineering fromthe Wst Virginia University,
and that he has been enployed in mning since 1971. He began
working for the respondent in 1973, and was appointed superinten-
dent and manager of Mne No. 84 in 1986. In 1989 he was pronoted
to manager of the Ellsworth operations, which included Mne 84,
Mne 58, and a central shop that serviced three m nes, and he
remained in that position until Decenber, 1990 (Tr. 13). He
confirnmed that he is currently enployed by the Federal Bureau of
Mnes in the ground and nethane control group. He also confirned
that he is experienced in mne ventilation, was responsible for
ventilation at the mnes for approximately 12 years, and has
testified as an expert in this field for the respondent. He has
al so served asthe respondent's chief health and safety officer
at the mning operations that he has nmanaged (Tr. 17).

M. Micho stated that he received a tel ephone call from
M. R chard Fisher, President of Bethenergy M nes, on Decenber 7,
1990, informng himthat M. Fisher was placing M. Pat Metheney
and M. MKke Jones in charge of the No. 84 Mne, and that they
woul d be reporting directly to M. Fisher. M. Fisher said
not hi ng about M. Mucho's status at the mne, and sinply inforned
himthat M. Metheney and M. Jones would be in charge of the
mne. M. Micho stated that M. Metheny was the nmanager of
operations at Mne 31 (Eagle Nest) in Wst Virginia, and that
M. Jones had previously worked at the No. 84 Mne in 1989, as
part of a nmanagenent evaluation of the operation (Tr. 20).
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M. Micho stated that M. Jones arrived at Mne 84 on
Decenber 10, 1990, and he greeted him briefly that day, and net
with him on Decenber 11, to discuss m ne business. M. Jones
told himthat he was there "to discipline the mne, to whip it in
shape" and that when he was through the mne would run itself and
t hat he (Mucho) could choose to return as the operations nanager
or the chief engineer. M. Jones also told himthat he had net
on several occasions with M. Fisher, and w th Bethl ehem Steel
vi ce-president Roger Penny to inform them as to what was needed
to be done at the mne, and M. Micho confirmed that M. Jones
i npressed himas being well informed in this regard (Tr. 24).

M. Micho agreed that the m ne needed nore discipline and
that it was a struggling operation for nany reasons, including
the need to instill nore discipline "within the salary ranks in
ternms of adherence to nanagenent's goals and direction" (Tr. 25).
He confirmed that two days prior to his initial call from
M. Fisher, M. Fisher told himthat he was sending M. Jones to
the mne "to be ny right hand to add sone discipline into the
place" (Tr. 25). During his Decenber 11, conversation wth
M. Jones, M. Jones nmade nunerous references to firing people
and M. Micho stated that "he was, as he had been described to ne
as a tree shaker" (Tr. 27). M. Micho stated that while he was
at the mne, M. Jones went about making a |ot of changes,

i ncluding the physical appearance of the mne and all of the
buildings in order to acconplish his goals.

M. Micho confirnmed that in Decenber, 1990, the No. 84 Mne
was a "borderline operation in a very serious situation", and
that it had basically been a "captive mine" to neet the stee
maki ng needs of Bethl ehem Steel. However, Bethlehem no | onger
desired the coal and the mne entered the comercial market in
1988, but |acked the necessary tools to be conpetitive, and "we
were attenpting to make it at |east a break even operation at
that point in time" (Tr. 28). He further confirmed that
Bet hl ehem was divesting itself of all deficit coal mnes by
closing or selling them (Tr. 29). M. Micho confirned that in
1980, Bethenergy operated 27 coal mines, and in 1990 it had only
si x operations, one of which was for sale, and one of which is in
the process of closing. The current operations consist of four
m nes, including Mne 84 which enploys 450 people, has one
l ongwal I, and produces two millon tons a year. He stated that
"if Mne 84 was not able to be profitable, then really Bethenergy
as an entity with its support staff and central office group,
really didn't nmake nuch sense" (Tr. 30). He confirnmed that with
the exception of Mne 33, the Canbria-Ebensburg operation
Bethlehem is in the process of divesting itself of all of the
other mnes and they are for sale (Tr. 31).

M. Micho stated that in June, 1990, severe roof and face

conditions were encountered on the 6B longwall panel, and on
Cctober 26, 1990, he nade the decision to recover the longwall
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and discontinue mning. Wthout the longwall operation, the mne
was losing $3 nillion a nmonth, and the "losses were chal king up
very rapidly for Mne 84 in the latter part of 190" (Tr. 33).

He confirned that he devel oped the recovery plan for the long-
wal |, and that 30 shields were recovered under very difficult and
dangerous conditions (Tr. 33). He confirmed that during his
Decenber 11, 1990, neeting with M. Jones, M. Jones told him
that his goal was to have the longwall operational again by
February 1, 1991, and if it wasn't, the mne would have to shut
down. M. Micho stated that the February 1, 1991, date was the
date he had presented to Bethener%y and Bethl ehem Steel officials
earlier in the fall of 1990, as the date he felt the 7A longwall
panel would be ready (Tr. 34).

M. Micho stated that in addition to the longwall panel as a
goal, M. Jones also expressed his dissatisfaction with the
productivity |level of the continuous mners, and that M. Fisher
told himthat had the Bethlehem Steel officials known about the
magni tude of the longwall problens from June, 1990, until it
began operating in February, 1991, they would have closed the
operation. M. Micho stated that he communi cated the longwall
| osses to M. Fisher, and that in the fall of 1990, he told
M. Fisher that the fourth quarter |oss would be $9.6 nmillion on
top of the |osses accrued for the first three quarters.

M. Micho commented that "the econom cs being that if you're

| ooking at 22 mllion in losses and 40 to 60 millon to close it,
why not just go ahead and take the whole hit and cl ose the
operation and rid yourself of it" (Tr. 35-36).

M. Micho stated that on Decenber 14, 1990, he attended a
meeting called by M. Mtheny, and a second neeting held by
M. Jones that sanme afternoon with key managenent menbers.
M. Jones told the group "that | was the snartest nman there and
he said he'd be relying on ne to make decisions" (Tr. 38).
M. Jones net wwth M. Micho and the engineering staff again on
Decenber 18, 1990, and announced that M. Micho would be in
charge of engineering. M. Micho confirmed that during a prior
private conversation wwth M. Jones, M. Jones indicated that he
coul d continue on as chief engineer or mne manager after
M. Jones left and to let himknow M. Micho met with M. Jones
again on January 8, 1991, and informed him that he desired to
stay on as the chief engineer because he had perfornmed that job
for sone tine and was satisfied wth it and would be relieved
from the pressures of operating the mne as manager gTr. 39).
M. Micho also told M. Jones that one of the major factors in
his decision to stay on as chief engineer was the plan to sell
the mne and the recognition "that top management usually goes in
a deal |ike that". Since the engineers are usually retained, he
woul d have nore job security (Tr. 40).

M. Micho stated that from Decenber 10, 1990, to early
January, 1991, he functioned in an advisory role to M. Jones,
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but continued to run the mine on a day-to-day basis. He charac-
terized M. Jones as a very hard worker who worked very | ong
hours, and stated that when he met with himon January 2, 1991,

it was obvious that M. Jones "was up to speed" and coul d operate
the mine. During this managenent neeting, M. Jones stated that
in order to nmake the mne profitable every departnent had to
function together as a team and that "anyone who does not want to
be a teamplayer will not be working here". M. Jones also
stated that the mne had "a country club reputation@ at the hone
office and that he would change this inage. He also nade refer-

ences to firing people for loafing, and the need to have "eight
hours pay for eight hours work®™ (Tr. 45-46).

M. Micho stated that he functioned in the role of chief
engi neer predom nantly from January 2, 1991, until February 8,
1991, when M. Metheny called himand inforned himthat he was
bei ng assigned to the central office. Prior to this time he and
M. Jones had a congenial and relaxed relationship, but it was
obvious to himthat M. Jones wanted to manage the mne, and that
he (Mucho) took a subordinate role and took an office "at the far

end of the building" and functioned as the head of engineering
(Tr. 48-49).

M. Micho stated that fromJanuary 2 to 24, 1991, two
continuous mning sections (7A and 53P) were driving towards each
other to speed up the devel opnment of the longwall panel. Once
the cut-through was acconplished, he estimated that it would take
anot her week 1 n order to place the longwall into operation.

M. Mucho devel oped plans for the cut-through, with input from
mne foreman Duvall, and m ne superintendent Bl ack, and posted
them on the mne map (Tr. 49-53).

M. Micho stated that his ventilation plan for the cut-
t hrough was di scussed at a neeting at 7:00 a.m, on January 24,
1991, in the foreman's room where the map was |ocated (Tr. 57-
62). Present were M. Black, M. Duvall, M. Dwayne Looman, and
construction foreman Jim Nucetelli. M. Jones cane through the
office, paused briefly, and stated "hey boys, don't forget to
switch the miners" and he explained that the 53P m ner was old
and was being replaced and that he did not want it on the back
end of the panel. M. Micho then left to go to his office to
contenpl ate what needed to be done to change the plan. On his
way back to the foreman's room he encountered M. Nucetelli in
the hall and M. Nucetelli was cursing and swearing and stating
that with the switching of the mners there was no way the
longwall woul d be ready by February 1. M. Micho stated that he
explained to M. Nucetelli that the switching of the mners would
not be a problemif the normal ventilation plan for building four
stoppi ngs and an air |ock were followed, and M. Nucettelli
cal med down (Tr. 65-73).
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M. Micho stated that when he next returned to the foreman's
room M. Duvall, M. Black, and M. Looman Were at the map
di scussing a plan to use ventilation check curtains rather than
stopRLn s to facilitate the cut-through and switching of mners.
M. cho stated that he advised themthat there was no need to
devise a new plan, that the existing plan would work, and that
all that was required was the construction of four stoppings.
M. Looman and M. Black continued discussing the use of checks,
and M. Duvall was noncommittal and "was nore or |less taking it
all in" (Tr. 75).

M. Micho confirmed that the construction of stoppings would
entail nore tinme beyond the estimted week to seven days to
conFIete the cut-through (Tr. 76-77). He stated that he
exp

ained his plan in detail, and explained to the group that the
use of checks would result in an air change. M. Micho believed
that the use of checks was an unsafe practice and illegal because

it entailed an air change, and he tried to convince the group to
go with his stopping plan. M. Black and M. Looman then began
di scussing the use of regulators to conpensate for any air
changes, and M. Micho explained to them why this would not work.
After further discussions, M. Nucettelli instructed his forenman
(Myers) to prepare to build the stoppings (Tr. 79-84).

M. Micho stated that since M. Looman and M. Bl ack were
still discussing the use of checks, he believed that the natter
was unresolved and he returned to his office to conplete his
engi neering recommendations and that "they could do what they
want" (Tr. 86?. However, realizing that he could not do this, he
went to mne toreman Duvall's office to discuss the matter with
him M. Micho explained the conversation as follows at
(Tr. 86-88):

* * * * | told M. Duvall that, | says, under state |aw
you are the mne foreman and therefore responsible for
ventilation. | said, you heard what all went on in there.

| says, what they are talking about is crazy and dangerous.

| said, you know as chief engineer, | can't overrule any-
thing if they decide that's what they're going to do, any
one of those, and there was really a variation of plans that
they put forth. And | said, all of themare crazy and

dangerous and you know that and | can't stop it. | said,

but if you go through with it, z'11tell you this, | wll

not be involved init. | wll not go into the mne and
effect what is going on, and if anything happens | wll take
recourse.

* * x % | said, so things that are being put forth there
just won't go. And he said, Tom we're going to build the
stoppings. He said, I'm going into the area. M. Black and
|, and 1'Il make sure that the people know what to do. |
said, fine. 1'Il go back to ny office, 1'11 draw up the
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plans, I'11l give themto you before you go in so you can

nmake sure that Myers and those people know where they go and
know where we want them built.

M. Micho stated that after his conversation wth
M. Duvall, he distributed his stopping plan to all of the key
i ndi viduals who would be involved in the cut-through, including
M. Black and M. Duvall (Tr. 89). M. Micho confirmed that he
did not discuss the incident with anyone el se because he had put
hinself in a "tough position" and probably enbarrassed M. Bl ack
in front of his subordinates. M. Micho stated that there was no
| oud heated argument and that he sinply discussed his views and
tried to diplomatically handle the matter. He deliberately
avoi ded discussing the matter further wth anyone because he was
concerned that M. Jones might find out about it and perceive it
as interfering in his managenent of the mne orinterfering wth
t he longwall production schedule (Tr. 91). M. Micho did not
believe that M. Black or M. Duvall would tell M. Jones, but he
was concerned that M. Looman might tell him because he was
M. Jones' "eyes and ears". However, M. Looman had not hing
against him and M. Micho hoped that he had no reason to inform
M. Jones (Tr. 92).

M. Micho stated that his insistence on the use of stoppings
rat her than checks was based on his safety concerns and belief
that there was a high likelihood of an explosion if checks were
installed in lieu of stoppings (Tr. 93). He confirned that four
steel stoppings were constructed during the work shifts on
January 24, 1991. He also confirnmed that the use of checks, no
checks, or air locks where there is a major air change woul d
constitute a violation of 30 CF. R § 75.322, and he explained
his reasons for this conclusion (Tr. 96-97). 'He also explained
that there was an air change when the cut through was nade, and
he explained the resulting ventilation problens that were
encountered (Tr. 103-105).

M. Micho stated that-during the two weeks follow ng the
incident of January 24, 1991, he noticed a change in his rela-
tionship and interaction with M. Jones. He stated that
M. Jones "becane very noncomuni cative, wouldn't |ook at ne,
woul d cast his eyes down when I'd neet him", and that the engi-
neering departnment was |eft out of what was going on at the mne
during this time (Tr. 106). M. Micho stated that he called
M. Black on February 7, 1991, and asked to speak with him
because M. Jones wasn't talking to him and M. Mcho suspected
that M. Jones found out about the cut-through incident.

M. Micho stated that he and M. Black nmet with M. Jones and
that he (Mucho) told M. Jones that his engineering group was
being left out and M. Jones responded "fine, we'll involve you
from now on" (Tr. 106). M. Micho stated that his belief that
M. Jones had found out about the mne map discussion of
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January 24, was based on M. Jones' "actions" and "change in
behavi or" towards hi mwhich nmade him "suspicious" (Tr. 107).

M. Micho confirnmed that M. N@thenﬁ call ed himon
February 8, 1991, and informed him that he was to report to

M. Jay Hasbrouck at the central office and that there was a job
there that he would like. M. Micho stated that M. Metheny told
himthat he would be working with all of the mnes and that the
change "would be better" for himin the long run and that he

woul d speak to him further about the matter. M. Micho stated
that he then cleaned out his desk at the 84 Mne, threw out sone
files, and took a half day vacation and left for the da%.

M. Micho stated that he was surprised by his nove to the central
of fice because M. Jones had told himhow nuch he respected his
abilities and had told himthat he would not be laid off or

di scharged. M. Jones had al so previously told himthat the m ne
probl ens were not his fault and that the stuck longwall caused
the losses (Tr. 110).

Based on his nmanagenent experience at the mne, M. Micho
was of the opinion that his transfer-fromthe position of chief
of engineering to a staff engineer position at the mne central
office was sonething that normally woul d be di scussed by higher
management, such as operations manager Briskey, and M. Fisher,
the conpany president (Tr. 111). M. Micho believed that he was
moved for the follow ng reasons (Tr. 112):

A | believe | was noved because of that incident on
the 24th. | believe that it was viewed by M. Jones as
interfering in management and not being a team pl ayer
And | think it was Just interpreted that way. | don't

think the safety inplications were assessed and | ooked
at in the correct light, if at all

And | think it was the facility that enabled himto
call M. Mtheny and say, hey, | can't have two people
here, | can't have Micho interfering with what I'm
tryln%_to do if you want me to do the job here and,
sonething that M. Metheny woul d buy and sonet hing he
gould sell to Fisher. So that's how | think it went
own.

M. Micho stated that the central office was |ocated approx-
imately one mle fromthe No. 84 Mne, and that he received no
cut in ﬁay or benefits when he was transferred (Tr. 114).

M. Micho assuned he woul d be supplying technical engineering
services to the various mning operations in his new job at the
central office, but instead he was assigned *“odds and ends" and
M. Hasbrouck expressed surprise at M. Mucho's understanding of
what he woul d be doing and told himthat he believed the job
would only be tenporary. M. Micho stated that Ms. Frances

Cool ey replaced himas chief engineer at the 84 Mne and that his
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new job at the central office did not entail any supervision over
any one and he was strictly a staff engineer working on permt-
ting for Mne 58. He was not permtted to do any work in connec-
tion with the 84 Mne (Tr. 116).

M. Micho stated that he met with manager of human resources

Tom Robertson on March 1, 1991, and inforned himthat "it's
obvious they have no plans for ne, as far as I'm concerned, I'm
goi ng out" {Tr. 117). M. Micho also informed M. Robertson that
*I'm anmenable to tal king about sone tyﬂe of severance arrange-
ment" and that M. Robertson informed himthat he would try to
arran%e a dialogue with M. Fisher (Tr. 118). M. Micho stated
that he received no further information from M. Robertson, and
filed his discrimnation conplaint on March 28 1991, and an age
discrimnation conplaint with the EECC that same day. Subse-
uently, on April 22, 1991, he received a call from superinten-
8ent_ tickler at the No. 33 Mne offering hima job as a project
special engineer. M. Micho turned the job down on April 24,
because he did not believe it was conparable to the chief engi-
neer's Lob at Mne 84. M. Micho then net briefly with

M. Fisher on May 15, 1991, and within a week M. Robertson
called himand informed himthat the 33 Mne job was the only one
avail able and that he would be laid off on June 7, 1991, if he
did to take it (Tr. 119-120).

M. Micho confirmed that the No. 33 Mne is the only mne
that the respondent intends to keep, but that it offered himno-
.job security because it was well staffed with engineers and
M. Fisher had previously indicated that it woul d probably
operate for three years and woul d be downscaled (Tr. 120).
Further, the nine was |ocated in Ebensberg, a two-hour drive and
| ong conmute, and he woul d have taken a 9.4 percent pay cut
(Tr. 126). M. Micho believed that a job in technical services
may have been available, but he was not sure. M. Fisher subse-
quently told himthat there was no job (Tr. 124).  Anot her

otential job opening of personnel director was not offered to
imby M. Fisher, even though M. Micho believed that
M. Robertson had recommended himfor the position (Tr. 125).

_ On_cross-exam nation, M. Micho confirnmed that he had no cut
in pay until he was termnated on June 7, 1991. He also con-
firmed that he began consolidating his notes and keeping a daily
log or journal on Decenmber 7, 1990, out of concern as to what

m ght happen to himw th respect to his continued enpl oynent. He
knew of M. Jones' reputation as a "tree shaker", was aware that
hi s managenent style was different than his, and he thought it
would be in his best interest to keep good notes (Tr. 143).

M. Micho confirmed that M. Fisher has an accounting
background, and that this caused problenms in conmunicating the
nature of mning problems to him M. Micho confirned that
M. Fisher took a personal interest in the No. 84 Mne because it
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was the "keystone to Bethenergy surviving as an entity", and %it
was borderline and our intent was to infuse capital init in sone
way to make it profitable" (Tr. 146). M. Micho confirmed that
Septenber, 1991, was the estimated conpletion date for the
rehabilitation of the 33 Mains area, and that M. Jones was
assigned to that project, and he (Mucho) was assigned certain
responsibilities by M. Jones to reevaluate the costs for the
B{Oject, and to evaluate the ventilation (Tr. 149-156).

. Metheny asked M. willison to cone to the nmine on
February)4-6, 1991, to take an independent |ook at the project
(Tr. 157

M. Micho stated that durin% t he cut-through di scussion on
January 24, 1991, he nentioned the air change that he believed
would result by the use of curtains to M. Black, M. Looman, and
M. Duvall, but said nothing at that tinme about this being
dangerous or in violation of any MSHA standards, because he
assuned that they would understand and that this was inplicit in
the discussion. He also wanted to downplay the matter and did
?ot mant)the foremen to know what they were tal king about

Tr. 166).

M. Micho described his conversation at the mne map as a
"terse discussion", rather than an argument, and although he
believed that M. Black seemed upset when he later went to is
office, he was not upset during the discussion at the map
M. Micho confirmed that he never discussed the matter with
M. Jones, and that he had a congenial neeting with M. Jones on
January 24, 1991, and M. Jones did not nention the matter
(Tr. 168). M. Mcho confirned that he added a reference about
the January 24, 1991, mne map discussion to his personal notes
at a later tine after that date, and that he did not enter any
not ati on about that incident when he was putting any his notes
together on that day (Tr. 169).

M. Micho confirmed that during a staff managenent neeting
on January 15, 1991, M. Jones stated that he had turned down an
offer from the Peabody Coal Conpany, that he had changed his m nd
about staying at the No. 84 Mne tenporarily and would be there
pernanent(¥,_ and he changed the "chain of command" with respect
to the individuals who were to be in charge of the mine in his
absence. M. Black and M. Hayden were to be in charge in
M. Jones!' absence, and M. Micho was not included in the manage-
ment “"chain" (Tr. 171). M. Micho stated that he was not sur-

rised that he was not included because he had previously told
Jones on January 8, 1991, that he was satisfied with his
engi neering position and did not wish to return as mne manager.
M. Micho stated that he believed that M. Jones ®"was asserting
hi msel f as the nunber one man and no | onger had to keeﬁ me in a
position to where |I could step confortably back into the role as
a manager" (Tr. 172).
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M. Micho confirnmed that in early January, 1991, while still
manager of operations at the No. 84 Mne, he prepared a letter to
the State Departnent of Environmental Resources, and during the
interimwhen it was witten and typed, M. Jones was placed in
charge and M. Micho felt it appropriate that M. Jones sign the
letter. M. Micho stated that he believed the state "was out of
bounds® W th respect to a mne scrubber issue, but he believed
that he worded the letter diplomatically. M. Micho assuned that
M. Jones signed it and mailed it, but he has not seen a copy of
the letter (Tr. 183-184).

M. Micho stated that when he was transferred to the central
office he considered hinself as "effectively being term nated"
and that it was "only a matter of time" before his overall
enpl oynent with the res‘aondent woul d be termnated (Tr. 184).
After a job in technical services which had been nentioned by
M. Mtheny did not materialize, M. Micho stated that "very
quickly | started catching on to where I was at" (Tr. 185). He
confirmed that M. Hasbrouck told himthat he had heard that the
reason he was transferred to the central office was because it
v(vas aV\,kwa)rd having himat the No. 84 Mne with M. Jones

Tr. 185).

M. Micho stated that after his assignment to the central
office he spoke with Ms. Cooley on February 15, 1991, about
certain statenents that M. Bookshar had made to him
M. Bookshar had previously told himthat Ms. Cooley had a
meeting with M. Jones and M. Hayden after his reassignnent to
the central office and that they discussed why M. Micho was sent
to the central office, and included in the reasons given were
"divided loyalties; and a ship can't have two masters" (Tr. 187).
M. Micho stated that Ms. Cooley could not recall M. Jones
maki ng such statements, and her recollection was that M. Hayden
had nade these statenents on February 8, 1991, the day M. Micho
went to the central office. M. Micho stated that Ms. Cool ey
did not nmention the s53p-7A cut-through incident and he did not
ask her about it (Tr. 188).

M. Micho stated that on March 1, 1991, and thereafter, and
prior to the filing of his MSHA discrimnation conplaint and his
age discrimnation conplaint with the EECC, he spoke with
M. Robertson about resolving his enpl oynent situation and
suggested that the respondent m ght pay himtwo or three years
severance pay simlar to | BM severance paynents to their per-
sonnel under simlar circunmstances (Tr. 189-190). Wth regard to
the job offer by M. Stickler at Mne No. 33, M. Micho stated
that he had previously worked for M. Stickler, and that
M. Stickler expressed his disappointnment with his situation when
he informed him that he would not take the job. M. Micho al so
stated that in April, 1991, M. JimBaer told himthat soneone
had asked hi m about plant foreman or first |ine supervisory
openings at the No. 33 Mne for him (Mucho) but that M. Baer
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advi sed the individual that he would not insult M. Micho with
such an offer (Tr. 189-192). M. Micho confirned that he net
with M. Fisher on May 15, 1991, and that M. Fisher did not
mention his MSHA or EECC conplaints. M. Micho stated that he
explained to M. Fisher why he believed he was effective
termnated illegally when he was transferred on February 8, 1991
to the central office (Tr. 193).

M. Micho confirnmed that that his EECC conpl aint all eged
that his denotion fromm ne manager and chief engineer and his
reassignnent to the central office were the result of age dis-
crimnation and the respondent's attenpts to force himto resign
(Tr. 201-202; Exhibit R-3). M. Micho further identified a
second conplaint he filed wwth the EECC claim ng that his |ayoff
of June 7, 1991, was in retaliation for the filing of his first
compl aint (Exhibit R-4: Tr. 202-203; 205). M. Micho believed
that he was discrimnated agai nst because of sone statenents by
M. Jones that part of the respondent's goal was to rid them
sel ves of some ol der and experienced workers. He further
believed that the cut-through incident of January 24, 1991, "was
nereIY the vehicle that elevated ne into that group”, and that he
was placed there because of his interference wth M. Jones
managenent (Tr. 215).

M. Micho confirmed that inmediately upon his speaking wth
M. Duvall about the use of curtains as oEposed to stoppings for
the cut-through ventilation he knew that his recommended stopping
plan would be followed and that ended the issue (Tr. 236).

M. Micho further confirmed that M. Bookshar called him at
home on March 10, 1991, and told himthat he had heard that his
move to the central office "revolved around the incident involv-
ing the s8p/7a cut-through, and Jones found out about it the
followng Friday and was going to fire me on the spot but that
G arence Hayden intervened, convinced Mke to think about it over
the weekend" (Tr. 239). M. Micho confirmed that he never spoke
to M. Hayden about the matter (Tr. 239).

Thomas F. Duvall, General Mne Foreman, No. 84 Mne, testi-
fied that he has been in that position since Novenmber 1, 1990,
and is in charge of the underground mne workings. He confirned
that certain managenment changes were made in Decenber, 1990, and
the mne was placed under the direction of M. Mtheny who was
appoi nted mne nmanager replacing M. Mcho. M. Jones was al so
brought in and ®it becane apparent that he was going to run the
mine". M. Micho was assigned to head the engi neering departnent
after M. Metheny and M. Jones were assigned to the mne.

M. Duvall stated that the longwall panel was being prepared
for production and that an inportant cut-through had to be made
between the No. 7A and No. 53P areas to facilitate the swtching
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of two continuous miner machines. The target date for conpleting
the cut-through was February 1, 1991, and M. Jones made it known
that if this were not done and the longwall was not in production
the mne would have to close. M. Jones nade it known a few days
or a week before the cut-through was nade that the mners had to
be sw tched.

M. Duvall stated that on January 24, 1991, there was a
di scussi on around the mne naﬁ inthe mne office with respect to
the cut-through and the switching of the two mning nmachines. In
addition to hinself and M. Micho, also present were M. Bl ack,
Don Myers, Jim Nuccetelli, and Dave Looman. The group discussed
certain stoppings which were to be constructed to facilitate the
switching of the mners, and M. Black indicated that canvas
ventilation checks or no checks at all could be used in |ieu of
t he stoRFin%z, and that this would save tine and invol ve | ess
wor k. : cho disaﬁreed with M. Black's suggestion, and he
wanted to proceed with his plan to use a doubl e row of steel
netal stoppings in order to insure the control of ventilation
during the cut-through and switching of the miners. M. Duvall
stated that M. Micho was upset over the suggestion that his
stopping plan would not be tollowed.

M. Duvall stated that during the discussion in question
M. Jones wal ked through the office and stated "don't forget to
change the miners" and continued wal king. M. Nuccetelli nen-
tioned aprior training class concerning a prior cut-through
whi ch was done inproperly and resulted In an explosion, and this
was a rem nder about what coul d happen if a cut-through is not
done properly. M. Micho commented about certain air changes and
pressure differentials which could occur without the use of a
doubl e row of netal stoppings, and he indicated that the air
pressure could not be controlled wthout stoppings.

M. Duvall was of the opinion that M. Black's suggestion
for u5|n? check curtains or no curtains in |lieu of stoppings was
not a safe method. M. Duvall believed that doing it M. Black's
way woul d have resulted in an air change and the air woul d have
been out of control. This would pose a nethane build-up and
expl osi on hazard.

M. Duvall stated that after the group discussion, M. Micho
cane to his office to discuss the matter further in private and
informed himthat in the event "they were going to do anything
crazy" as was discussed at the mne map, he (Mucho) "did not want
any part of it". M. Duvall further stated that M. Micho
rem nded him (Duvall) that he was the responsible mne forenan,
and M. Duvall told M. Micho that the cut-through woul d not be
done in the manner suggested by M. Black, and that M. Mucho's
stopping plan would be followed.
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M. Duvall stated that he first |earned about M. Mucho's
di scrimnation conplaint in [ate March, 1991, while attending a
management neeting in Washington, Pennsylvania. M. Metheney,
M. Jones, M. Black, and other nanagers were at this neeting and
M. Biszik received a tel ephone call advising himof M. Mucho's
conplaint, and he informed the others at the neeting about the
conplaint. M. Duvall stated that the managenment group at the
nmeeting were trying to determ ne what the conplaint was all
about, and M. Duvall was of the opinion that the cut-through
di scussion precipitated the filing of the conplaint
(Tr. 243-261).

On_cross-exam nation, M. Duvall stated that the discussion
concerning the use of air regulators and curtains “was SO ridicu-
lous it could not be serious" and that there was no doubt in his
mnd that the netal stopping plan suggested by M. Micho woul d be
used during the cut-through and switching of the mners.

M. Duvall confirnmed that he did not see M. Micho often after he
was placed in charge of the engineering departmnent. In response
to further questions, he confirned that M. Black coul d have been
serious about the use of ventilation curtains. He confirned that
his opinion that M. Mucho's conplaint was related to the

January 24, 1991, cut-through discussion was based on the fact
that he knew that the conplaint had sonmething to do with an
occurrence on that day, and that M. Mcho was upset. M. Duvall
further confirnmed that he did not discuss M. Muche's transfer to
the central office with M. Jones (Tr. 261-268).

John M eallick, Director of Safety, testified that he works
for M. Tom Robertson, the Human Resources Manager, and that he
knows M. Micho and considers himto be safety conscious.

M. Gallick stated that he became aware of M. Mucho's discrim-
nati on conpl aint on about the end of March, 1991, and that he
advised M. Robertson about the conplaint. M. Gallick was
assigned to investigate the conplaint, and he tel ephoned M. Ron
Bi szick at the Ramada I nn in WAshi ngton, Pennsylvania, where he
was attending a neeting and asked himto inform M. Metheney and
M. Jones that the conplaint had been filed. M. Gallick identi-
fied a nenorandumthat he ﬁrepared concerning the matter (Exhibit
CG37). He confirmed that he spoke with M. Micho and that the
menmorandum is a sunmary of what M. Micho told him He stated
that M. Micho told himthat he had | earned that M. Jones had
found out about the cut-through incident and told M. Hayden that
he was going to fire him but M. Hayden told himto think about
it over the weekend (Tr. 269-283).

On _cross-exam nation, M. Gallick stated that he had no
i nvol venent in any decision to end M. Micho's enpl oynent. He
stated that the nenorandum previously referred to was prepared
from information which was furnished to himby M. Micho.
M. Gallick confirmed that there are cut-through situations where
air pressures are not an issue, and that there are instances when
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ventilation curtains can be safely used. M. Gallick nade
reference to a letter to the State departnment of environnental
resources which resulted in that agency beconmi ng upset with the
respondent. The letter concerned the conpany position on belt
ventilation and it was drafted by M. Micho. It was

M. Gallick's understanding that M. Jones clained that he had
not read the letter before signing it. M. Jones also nmade the
statement that if he had read it, the letter would never had gone
out over his signature because it was too harsh. M. Jones also
"made sone derogatory renmarks about engineers in general and that
sone of his people aren't doing things that he wanted done"

(Tr. 291).

Stanton 0. Black, Superintendent of Underground Operations,
stated that there were changes in upper-level managenent at the
No. 84 Mne in Decenber, 1990, when M. Jones and M. Metheny
cane to the mine, and he identified copies of notes that he took
concerning neetings held by M. Jones and M. Metheny on Decenber
14, 1990. M. Jones indicated that M. Micho would be in charge
of engineering and M. Metheny indicated that M. Jones would be
acting manager in charge of operations. M. Black stated that
during this period of time he did not see M. Mtheny a great
deal at the mne (Tr. 6-12).

M. Black confirmed that M. Jones placed a February 1,
1991, deadline on the 53P-7A cut-through, in order to put the
longwall in production by that day, and that he nade the state-
ment that "we mght shut down"™ if the deadline was not net. He
confirnmed that M. Mcho prepared the cut-through plan, including
the required ventilation and use of steel stoppings to insure
against interruption to the ventilation and accunul ati on of
nmet hane. M. Black confirnmed that he participated in the cut-
t hrough di scussion at the mne map on January 24, 1991, and that
it concerned the location of the stoppings and the cut-through
sequence which would be foll owed. He denied that he ever sug-
gested the use of curtains as opposed to steel stoppings, and
stated that he sinply made a statenment to that effect "to |ighten
up what | considered to be a very tense situation there, and I
didn't think that anyone took it serious" (Tr. 15). However, he
i medi ately stopped when he saw that M. Mcho was taking it
seriously.

M. Black stated that prior to the cut-through discussion
everyone was under a |lot of pressure because of the changing
managenent situation and "the people there not really know ng
where we stood with Mke Jones and with Tom because Tom was
still the manager of operations" and his title had not changed
(Tr. 16). M. Black stated that M. Micho seened upset during
the discussion and indicated that his plan should be followed
with no changes, and he confirmed that M. Mucho's plan was
carried out as he originally outlined it (Tr. 17).
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M. Black stated that he never observed M. Mcho attenpting
to cultivate factions and/or groups of enployees as his support-
ers, and he confirned that within a week or two after M. Jones'
arrival he (Black) began to feel pressured. He also did not
believe that M. Micho ever cultivated any mstrust and believed
M. Micho was performng his job as an engineer (Tr. 18, 22). He
further explained as follows at (Tr. 18-20):

A. Wen the salaried people were unsure of what M. Jones’
role was and what Tom Mucho's rol e was, because Tom was
still titled as manager of operations. W didn't know what
M ke Jones' title was, and it just seened like that Tom was
in linbo for a period of tinme, and we didn't really know
which way it was going to go.

And yet, Mke Jones was giving orders to people, and he was
telling what had to be done, and there's just considerable
tensi on when you're not quite sure who your |eader is.

Q. D d you, during that period of tine, observe any fric-
tion developing within the salaried personnel?

A | don't know if | would describe it as friction, but I
certainly noticed during that tine that there was perhaps
apprehensi on anong sal aried people and just a very tense
period of tinme, where people then all of a sudden wasn't
sure which way their loyalties were going to go. They
didn't know how to act. It was not a confortable tinme at
all.

Q. D d you notice any distrust anong those people?

A. Yes, | did.

Q. In what regard?

A People weren't talking to one another |ike they had
before, w th openness. They seened to be afraid to say
things that they had said before as far as our operations,
and the way we conducted business wasn't the sane, and so
peopl e clamed up. They just weren't talking to one

anot her, which is not good when you're trying to run a
busi ness. Peopl e have to be open.

Q. M. Black, is there any reason that you can think of why
t hat occurred?

AL My opinion, the reason why it occurred --

Q- Al right.
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A.  -- was because that aperson cones in and then it's
stated that he's going to be acting manager, but the nmanager

is still there and he's still titled as the manager of
operations. Does that nean that he is out the door but he
is still there? |Is the other guy going to be there a nonth

and then he's | eaving and the other guy's com ng back in?
No one really knew.

M. Black stated that M. Jones had "a threatening manage-
ment style" in that he threatened to fire people for not doing
what he wanted (Tr. 21). He confirmed that . Jones t hreatened
to fire himon nany occasions, and when he asked M. Metheny why
M. Jones treated himthat way, M. Metheny told himthat
M. Jones felt intimdated by him (Black) and that he felt
'&iTnf erzisogd,f) know edge wi se to me" and nmay have been jeal ous

r. -24).

M. Black identified Exhibit G93, as an excerpt fromhis
personal notes of January 18, 1991, when he was underground wth
M. Jones and certain union officials. M. Black stated that
M. Jones was talKi n%_to Donal d Redman, the president of the
union district, and his notes reflect that M. Jones nade the
statement that he would fire foremen if necessary. M. Black
stated that he heard M. Jones nention that "he alnost fired Tom
Micho last Friday", and this is reflected in his notes (Tr. 31).
M. Black also referred to another note entry of January 21,
1991, which reflects that M. Jones stated that he did not |ike
M. Micho and M. Brookshar (Tr. 32). He also nade reference to -
an entry of April 22, 1991, concerning a prior neeting wth
M. Jones about M. Jones' threats to fire him M. Black stated
that duri n% that meeting M. Jones showed him M. Mucho's | awsuit
and made the statenent that he (Jones) probably would be gone
before him (Black) (Tr. 35).

M. Black confirnmed that his personal notes reflect that he
and M. Jones and M. Metheny net with shift foreman M ke Error
Februari 13, 1991, and informed himthat due to an eval uation of
the workforce his position was being elimnated effective
February 28, 1991, and that he could continue to work until then
or he could stay off and still be paid through that date (Exhibit
C45: Tr. 36). M. Black al so made reference to an additional
notation for February 13, 1991, concerning his possible transfer
to Mne No. 33. M. Black stated that he did not want to go to
that m ne because he viewed it as a large dead end mne with many
probl ens and continual |osses, and he did not believe that a
manager could go there and make a profit (Tr. 37).

On cross-exanmination, M. Black confirned that he is cur-
rently the senior nmanagenment person at the No. 84 M ne reporting
to M. Metheny. He confirmed that the decision to switch the two
mning machines on January 24, 1991, was made by hinself and
others prior to that date and then relayed to M. Jones. He
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stated that when he sensed that M. Micho appeared tense during

t he discussion that day, and in order "to sort of lighten the
discussion", he commented that "well, we could just hang a couple
of canvasses up in each station and just use a regulator and just
do it that way". He believed that M. Micho woul d understand how
ridiculous this was and woul d [augh and help I|ighten things up.
However, this did not happen. M. Black stated that he had the

reatest respect for M. Micho and did not wish to upset him
urther (Tr. 40).

M. Black confirned that M. Micho nentioned that doing
anything other than followi ng his plan woul d create a dangerous
situation and M. Black understood what he nmeant by this.

M. Black stated that M. Mcho proceeded to explain the plan and
everyone was |istening but "wanted to get away fromit because |
don't thing that everyone realized that Tomwas upset® (Tr. 42).
M. Black stated that he did not feel enbarrassed by M. Micho
but "was worried that | may have created nore turnoil for Tom"
(Tr. 42). He confirmed that M. Mucho's situation at the mne

was not good because he was still at the mne, and M. Jones, who
did not have M. Mucho's title, was fuhctionally in charge and
had a managenent style totally different from M. Micho.

M. Black stated further that not know ng whether M. Micho woul d
later return as nmanager, or whether M. Jones would stay on, also
created apprehension and tension (Tr. 43).

M. Black believed that M. Jones felt threatened by
M. Micho and he confirmed that M. Jones did not explain why he
did not like M. Micho or M. Brookshar during their discussion
on January 21, 1991, nor did he explain why he alnost fired
M. Micho when he nade that statenent on January 18, 1991
(Tr. 46). M. Black stated that he did not recall if M. Jones
actually said that he did not Iike M. Micho or whether he
(Bl ack) deduced this fromhis coments (Tr. 51).

M. Black confirnmed that M. Micho and M. Jones had a
busi ness-like relationship and were not overly friendly (Tr. 74).
He confirned that while M. Mcho never encouraged any factions,
they did exist because the engineering, safety, production, and
construction groups, who ordinarily comunicated with each other,
began separating thenselves and "started to inplode within their
own groups" Within a couple of weeks after M. Jones arrived
gTr. 54;. This never occurred when M. Micho was manager
Tr. 58).
M. Black agreed that nmanagenent had the prerogative to
transfer himto the No. 33 Mne, and if he chose not to go he
coul d quit and woul d have no recourse or grievance (Tr. 62-63).
He conﬂlrrred that he never said anything to M. Mcho about how
M. Jones rra¥ have felt about him M. Black confirned that he
had previously gone through managenent changes, but not |ike the
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one in question where there was no prior announcenent and "sone-
one just shows up on the scene. You're not sure what his role is
going to be. The other person that was in charge was |eft there"
(Tr. 71).

Francis Coolev, testified that she is in charge of the
engi neering departnent at Mne 84, and assunmed that job when
M. Micho was transferred to the central office. She stated that
M. Jones cane to the mne in Decenber, 1990, and she heard him
state that "his mssion was to get rid of everyone from the shift
foremen on up". She stated that on or about February 8, 1991, or
a couple of days later, she observed M. Mcho clearing out his
desk and thought that he either quit his job or was fired. She
asked O arence Hayden, the Conpany controller, about it that sane
day or within a few days, and he told her that M. Mcho was
being transferred to the division office to work there as an
engi neer. She stated that M. Hayden also told her that there
had been an "incident" about the 7A and 53P cut-through and that
M. Jones told M. Hayden that he wanted to fire M. Micho over
t hat incident. M. Hayden told her that he told M. Jones to
think about it over the weekend and not to do anything rash, and
that the following work day M. Jones told M. Hayden that he
was right and that M. Micho had a |Iot of know edge and was
val uabl e, and that "the conpany should be able to find sonething
for him" (Tr. 81). Ms. Cooley also indicated that M. Hayden
told her that M. Jones comented that "a ship could not have two
masters. That as long as Tom was there, whether anything was
intentional or not, people still tended to go to Tom for deci-
sions and advice because he had been in charge for so long, and
that was why he was being sent away from the mine" (Tr. 81).

On cross-exami nation, Ms. Cooley confirnmed that when she
gave her deposition she stated that M. Hayden told her that
M. Jones told himthat he felt that he could never really be in
charge as long as M. Micho was at the mne, but that he felt
that M. Micho had sonething to contribute to the operation and
decided not to fire him (Tr. 83). M. Cooley further confirned
that she was not sure of the day when her conversation with
M. Hayden took place, that she is sinply relating "the gist" of
what M. Hayden told her, and that she took no notes (Tr. 84).

Ms. Cooley stated that in late January, 1991, she was part
of an effort requested by M. Jones to recalculate the costs of
the 33 Mains renovations and that the original rehabilitation
costs were estinmated at $3.6 millon, while the estinated costs
for the alternative solution of driving parallel entries was
$5.2 mllion (Tr. 85-86). She confirnmed that the 33 Mins
project was the responsibility of the engineering departnent as a
group, and that M. Micho, as the mne manager, and later chief
of engineering, would pass the project information on to higher
managenent, including M. Fisher. She confirmed that the plan-
ning is now conpleted, but that the project is not (Tr. 90). She
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alsoconfirmed that M. Hayden never indicated to her that
M. Jones was displ eased aboutM . Mucho's role in the 33 Mins
project (Tr. 93).

WIIliam Bookshar, M ning Engineer, No. 84 Mne, confirned

that M. Jones arrived at the mne at the end of Decenber, 1990,
and that M. Micho becane the head of the engineering departnent
at the end of January, 1991. He confirmed that he was present
during a discussion at the mne naP on January 24, 1991, and
M. Micho, M. Duvall, M. Nuccetelli, and M. Black were al so
resent. M. Bookshar stated that the discussion “got rather
eated" and each group was "rather adamant" as to how the venti -
lation woul d be established after the cut-through. One group
advocated the use of no ventilation, and another group, including
M. Micho and M. Duvall, wanted to use steel stoppings to help
keep the air separated and to preclude any explosion hazard.

M. Bookshar stated that the use of canvas curtains to
ventilate the area where the cut-through would occur, or the use
of no ventilation curtains, would "save a bi g equi pment nmove down
the roada®. He did not recall M. Micho stating anything about
any air change if stoppings were not used. M. Bookshar believed
that the use of M. Mucho's stopping plan would avoid any idling
of the mne, and would not result in any changes in the air
ventilation. He confirmed that he later discussed the matter
further with M. Micho when he (Mucho) was witing up the venti-
lation plans in'conjunction with the stoppings, and M. Micho was
upset because part of the group which had di scussed the matter
did not want to use any ventilation controls. M. Bookshar
stated that it did not appear to himthat any of the participants
in the discussion concerning the ventilation procedures for the
cut-through were Loking about the matter, and M. Bookshar
believed that it had serious inplications and that everyone
treated the nmatter seriously (Tr. 98-106).

M. Bookshar stated that after M. Micho was transferred to
the central office he (Bookshar) had a conversation with
Ms. Cool ey who told himthat she had been informed by M. Hayden
that M. Jones was mad about the cut-through ventilation incident
and wanted to fire M. Micho over that matter. M. Bookshar
further stated that prior to the arrival of M. Jones at Mne 84,
t he engi neering departnent was heavily involved in the operation
of the mne, but its involvenent "fell off" after M. Jones was
assigned to the mne. M. Bookshar stated that after M. Micho
was transferred to the central office, he informed M. Micho that
he was not to work on any further engineering projects affecting
Mne 84. M. Bookshar stated that M. Black instructed himto
inform M. Micho of this decision (Tr. 108-109).

_ On _cross-exam nation, M. Bookshar stated that he had worked
with M. Micho for 8 years and considers himto be a "pretty good
frienda". M. Bookshar could not recall who suggested the use of
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check curtains, and he stated that he was only present for 5

m nutes and was standing to the rear of the group. He stated
that it was not "a real loud"™ discussion, and that different
peopl e were expressing their opinions. M. Bookshar stated that
during his discussion with Ms. Cooley, she told himthat

M. Hayden stated to her that M. Jones had nade a statenent that
"you can't have a ship with two master”, but he could not recall
any further statenents attributable to M. Hayden or M. Jones
(Tr. 109-112).

M. Bookshar confirned that he was in charge of the engi-
neeri ng departnent when M. Mucho was nine nanager, and that
after M. Jones was placed in charge of the mne, the role of the
engi neering departnent was dim nished and he assuned this caused
hard feelings (Tr. 118). He confirmed that the m ne was not
doing well because of the longwall failure and production was
down when it was idle (Tr. 118). He further confirned that after
M. Micho was transferred to the central office, he (Bookshar)
did not assune his prior role as engineering head, and Ms. Cool ey
was given that job (Tr. 119).

Howard D. ILooman, testified that he has been permanently
enpl oyed at the No. 84 Mne for 8 or 9 months, and that he was
initially assigned there in Decenber, 1980, when M. Jones asked
himto "cone | ook around and help him devel op the mine". He has
known M. Jones all of his life, and previously worked with him
intermttently for 4 or 5 years. He stated that M. Jones told
him t hat he needed soneone he could trust, and they stayed at the
Days Inn together and occasionally commuted to the mne together.
He confirmed that he and M. Jones are Lodge brothers
(Tr. 120-125).

M. Looman recalled that the cut-through discussion of
January 24, 1991, took place during a shift change and he only
vaguely recalled the details. He stated that M. Micho nentioned
the use of ventilation steel stoppings and sealing off one side
of the cut-through, and M. Looman confirned that this was the
way it was done. M. Looman could not recall whether he spoke
with M. Jones about the cut-through discussion, and stated that
he "could have discussed it" because it was an inportant project.
(Tr. 125-131).

On_cross-exanmination, M. Looman stated that his role at the
m ne was to nake suggestions and reconmendations to M. Jones.
He confirmed that he had a conversation with M. Jones one
evening while riding hone fromthe mne, and M. Jones stated
that he was going to fire M. Micho. M. Looman did not recall
when the conversation took place, but he believed that it was
after M. Jones had a conversation with M. Hayden in his office
and M. Looman saw themin the office when he cane by to pick up
M. Jones (Tr. 131-133). M. Looman stated that M. Jones told
him that he was going to fire M. Mcho because of the cost and
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tinme estimates for the 33 Mins Eroject, and because M. Micho
had lied to himand nmade himl ook bad when he presented his
business plan for that project (Tr. 133).

M. Looman could not recall the day of the week when he and
M. Jones had their conversation,and he confirned that M. Jones
was upset because he believed that M. Micho had lied to him

about the conpletion costs for the ﬁr%|ect. He confirned that
M. Jones told himthat M. Hayden had settled hi mdown o
(Tr. 136). M. Looman confirmed that when he gave his deposition

on Novenper 1, 1991,and in response to a question as to whet her
or not M. Jones was upset because he had been given inaccurate
i nformati on about the 33 Mains project, he responded *1 think he
m ght have mentioned that one tine. 1I'm not sure", and when
asked if he recalled when M. Jones nay have nentioned that he
was going to fire M. Micho, he responded "No. These tines al
run together", and he stated that "they still do" (Tr. 137

In response to further questions, M. Looman Stated that *"he
may have seen" M. Jones on the evening of the cut-through
i ncident of January 24, 1991, but that he was not sure (Tr. 142).
Wien asked if he had ever nentioned the cut-through incident to
M. Jones, M. Looman stated "1 didn't say that | never. | said
if 1 did, it wasn't that big a deal", but that he could not
remenber nentioning it or dlscussin% it wwth M. Jones (Tr. 142).
M. Looman Sstated that he casually heard the conversation at the
mne map during the shift change and "he just got in on the
conversation"” and "kind of stunbled on to it, and then stunbled
back out of it® (Tr. 145).

Jav L. Hasbrouck SUBFrintendent of Engi neering and _
Pl anning, confirmed that . Mucho reported to the central office
in early February, 1991. He explained that M. Fisher inforned
hi m approxi mately a week earlier that M. Micho woul d be assigned
to himfor tenporary engineering work until some other decision
was nmade or until sone other job could be found for him
(Tr. 147-150).

On_cross-exam nation, M. Hasbrouck stated that he coul d not
recall whether he told M. Micho that his assignment to the
central office was tenporary, but he assuned that he did. He
stated that M. Fisher told himthat M. Micho was assigned to
the central office because "things were getting awkward with Tom
over there at Mne 84, or unconfortable", and M. Hasbrouck took
this to nean that M. Micho, as the ex-manager, clashed with the
current managenent. M. Hasbrouck stated that M. Micho was an
extra person assigned to himand that he had no vacancy to fill.
He stated that M. Micho did not fill the vacancy of engi neer
M ke Bedine who went to the No. 84 Mne, and that M. Bedine had
compl eted his work at the central office (Tr. 150-153).
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M. Hasbrouck stated that M. Micho was assigned "bits and
pi eces" of work, particularly the permt renewal for Mne 58.
M. Micho's departure date was extended so that he could conplete
as much work as possible on that project. He confirned that
there were tines when M. Micho had little or nothing to do
because of the lack of work. He confirnmed that he was not
involved in the offer of an engineering job to M. Micho at the
No. 33 Mne (Tr. 154-155).

M. Hasbrouck stated that after M. Micho's neeting with
M. Fisher on May 15, 1991, M. Fisher informed him (Hasbrouck)
that M. Micho "was adamant that he wanted to | eave Bethenergy."
M. Hasbrouck stated that M. Micho had previously told him that
he "wanted out of Bethenergy" (Tr. 156). He explained further as
follows at (Tr. 156-157):

Q. M. Hasbrouck, when M. Micho told you that he wanted
out of Bethenergy, was that in the context of his being
stationed at the central office and not having anything to

do?

A. No, | don‘'t believe so. | asked Tom what he wanted to
do, you know, where he saw his future, or what he would Iike
to do even for ne, if | could assign him any nore neani ngfu
work, to let nme know that. And he said he didn't have any

pl ans, that he just wanted out of this conpany. He had
enough of Bethenergy and wanted to | eave.

Q. He --

Al So | didn't detect it as just being frustrated with a
| ack of things to do. | detected a deeper reason than that.

Q. You asked himif he wanted nore neani ngful work and he
told you he just wanted out of Bethenery?

A Yeah.

Q. Wiat were you going to do by way of nore neani ngfu
work? Wat if he would have said, yes, | would |like nore
meani ngful  wor k?

A | would have --- The only thing |I could have done was
just assign himnore of the things that were under ny power.
You know, if he wanted to participate in anything else | was
doi ng. I had no control over assigning him anything other
than the jobs I was handling.

M. Hasbrouck stated that M. Fisher did not explain how he
knew that M. Micho's presence at the No. 84 Mne was "awkward
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and unconfortable" and that he (Hasbrouck) made that assunption
because M. Micho had previously served as nmne nanager

(Tr. 158). He confirmed that subsequent to M. Mucho's depar-
ture, an engineer was hired on a tenﬁorary consul ting non-tull
time basis tor reclamation work at the No. 91 M ne, and he could
not recall that he told M. Fisher that M. Miucho m ght be able
to do that work (Tr. 159).

In response to further questions, M. Hasbrouck stated that,
M. Micho was to be terminated on May 31, 1991, but that he asked
M. Robertson for an extension for M. Micho so that he could
conplete the Mne 58 permt work. M. Micho indicated that he
needed another week to finish the project, and his termnation
date was extended for one week. M. Hasbrouck stated that he was
never told why M. Micho was term nated, and he was of the
opi nion that when he turned down the_ljob at the No. 33 Mne there
was no other available job for him (Tr. 167). He confirmed that
M. Micho did a good job for himwhile at the central office, but
he believed that "most of the work I assigned himwas beneath his
skills and background" (Tr. 171).

Wlliam N. Ross, Assistant Mne Inspector, confirned that he
was aware of the fact that M. Micho was noved to the central
-office, and he stated that M. Jones told himthat M. Micho was
noved because "he was not a team player" (Tr. 173).

On_cross-exami nation, M. Ross stated that during a conver-
sation wwth M. Hayden, M. Hayden was of the opinion that
M. Micho was noved to the central office because his presence at
the No. 84 Mne was disruptive because he was the former mne
manager and people still went to himfor problens because he had
been there so long and that this was hard on the new managemnent.
M. Ross confirmed that he had worked for M. Miucho for two years
at the No. 84 Mne and people were used to going to himwith
problens. He got along well with M. Micho, and occasionally
went to himwth problems after M. Jones was placed in charge.
However, he did not deal directly with M. Jones, and only dealt
with his supervisor M. Ronald Biszick (Tr. 177).

Respondent's Testinony and Evi dence

Carence S. Hayden, Senior Analyst, testified that he has
worked at the No. 84 Mne since January, 1991, and that he
ﬁrew ously worked at the central office. He confirned that he
ad a conversation with M. Jones on Friday afternoon,
January 25, 1991, concerning M. Micho, and that M. Jones was
upset and stated that he should fire M. Micho because of certain
i ncorrect projections that M. Micho had nade with respect to the
33 Mains project. M. Jones was concerned that this had created
sone credibility problems for himwth the corporate office.
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M. Hayden stated that he told M. Jones to "sleep On it"™ over
t he weekend before making any final decision and that he could do
what he had to do at a later tine (Tr. 182-189).

M. Hayden stated that when he next spoke with M. Jones the
foll ow n? Monday, M. Jones informed himthat he had decided
against firing M. Mcho, and several weeks |ater, he |earned
that M. Micho had been transferred to the central office.

M. Hayden stated that he spoke to M. Jones briefly after the
transfer and that M. Jones told himthat he had di scussed their
January 25, 1991 conversation with M. Metheny and that they
thought it was best for M. Micho to go to the central office.

M. Hayden was of the opinion that M. Jones and M. Metheny were
(Zoncerlgg)d about the credibility problemcreated by M. Micho

Tr. .

M. Hayden could not recall any specific conversation with
Ms. Cool ey nentioning any reasons for M. Mucho's transfer to the
central office. He denied that he discussed the 53P-7A cut-
through ventilation incident wwth Ms. Cooley. He confirmed that
during this period of tinme there were nunerous conversations
concerni ng the managenent change and that many of the di scussions
“concerned allegiances toward the new, allegiances toward the
old". Hestated that he would not extensively discuss any
personnel noves such as M. Mucho's with M. Cool ey because he
worked closely with M. Jones and had to be careful in what he
said to others. He further stated that he was not aware of the
cut-through dispute at any time prior to February 8, 1991, and
| earned about it many nonths later (Tr. 192).

On_cross-exam nation, M. Hayden stated that when he spoke
to M. Jones about his prior statenent that he should fire
M. Micho, he opened the door to M. Jones' office and saw that
he had visitors. M. Jones raised his hand and stated "No action
at this time®". M. Hayden confirned that M. Jones coul d have
said "No, not now", and in fact testified that is what he said
when he gave his deposition. M. Hayden expl ained that he asked
M. Jones whether he was going to take any action, and that
M. Jones replied "No, not now" (Tr. 194).

M. Hayden stated that during his January 25, 1991, conver-
sation wwth M. Jones, M. Jones told himthat M. Micho had
admtted that the information he had reported to the corporate
office concerning the 33 Mains project was not correct, and that
M. Micho knew it was not correct and was not overlﬁ concer ned
(Tr. 196). M. Hayden confirmed that he stated in his deposition
that he was surprised to hear fromM. Jones that M. Micho
showed a | ack of respect for the corporate office and would lie
about such inportant nmatters because this was not consistent with
what he knew about M. Micho (Tr. 197).
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M. Hayden stated that he never heard M. Micho nake any
statement that he was "hanging on" at BethenergK for 3 to 4 years
so that he could retire. He considered M. Micho to be a consci-
entious nanager, and although he was concerned about profit-
ability, the mne had been losing nmoney (Tr. 203). He stated
that M. Micho had a quiet demeanor, was doing his {ob in the
englneerln% departnent and was causing no problens that he was
aware of (Tr. 203-204).

‘In response to further questions, M. Hayden stated he
recal l ed no conversation with Ms. Cooley on the day that
M. Micho noved out of his office to go to the central office,
and he believed that he probably had a conversation with her the
follow ng Monday, but felt that it would be inappropriate to
comrent about M. Mucho's departure until he learned all of the
facts (Tr. 217-218). He believed that M. Mucho's transfer to
the central office "was an inevitable decision that was going to
be made since Tom had been relieved as bei ng manager of the
operation" and because "there were sone people wthin the organi-
zation that still |ooked upon him as being in charge and reported
directly to him or in those instances where decisions had been
made by the then management, they were checking with Tom before
they woul d take steps to do what they had been assigned to do"
(Tr.218). He further stated that "we had the ex-chief still
present, and that nade for an unconfortable situation®.

M. Hayden confirned that he found out 'about the January 24,
1991, cut-through incident many nonths after his January 25,
1991, conversation with M. Jones, and well after his conversa-
tion with Ms. Cooley (Tr. 219). He reiterated his denials that
he and M. Jones ever discussed the January 24, 1991, cut-through
incident, and he confirmed that M. Jones never nentioned it
(Tr. 223-224). Since he did not know about that incident until
nmuch later, M. Hayden insisted that he never nmentioned it to
Ms. Cooley during their conversations (Tr. 225).

R chard Fisher, President and General Manager of Bethenergy
Mnes, testified that he holds a BS degree in econonics, and that
nost of his work with Bethl ehem Steel or its subsidiary Bethenery
Mnes for approximately 36 and one-half years has been accounting
work. He stated that 1n 1985 he supervised 13 nining opera-
tions, and as a result of Bethlehems desire to exit the coa
busi ness, there are presently only four operations. He confirned
that he has no "hands on"™ mining experience and his know edge of
m ning has been received from his nanagers. He confirmed that he
made the decision to remove M. Micho as m ne manager on
Decenber 7, 1990, after a period of long deliberation because the
mne was not doing well and it was not performng as effectively
or efficiently as he was inforned that it could. He explained
that in 1986 the No. 84 mne was a primary supplier of high
volatile metallurgical coal to a steel conmpany. However, in
1988, the sul phur content was such that the coal was no |onger
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acceptable to steel plants, and it was decided that the m ne
woul d be classified "commercial"™ rather than "captive". Since
the conmmercial market was very conpetitive, the mne needed to
beconme nore conpetitive, and in 1989 he instituted a "peer
review' or audit of the mne to evaluate its performance

(Tr. 227-233).

M. Fisher stated that the mne peer review noted several
deficiencies, and recommendations were nmade to inprove perfor-
mance, and these were reviewed with M. Micho and his supervisor
Tom Brisky. M. Mcho was instructed to take action to try and
correct the deficiencies, and that process started in early 1990.
Qut si de groups of experts were also brought in to evaluate the
performance of the mne, and M. Fisher explained what was done
(Tr. 234-236). He stated that by July, 1990, it was obvious to
him that the conditions noted by the peer reviews continued to
exist relative to the way the mne was being nmanaged. After
further problens were encountered, including a longwall failure,
and after considering all of the input he received from inside
and outside of the conpany, he concluded and decided that the
m ne could be nmade nore efficient by a change in nmanagenent,
whi ch affected M. Micho and M. Brisky. They were relieved of
their managenment responsibilities, and he brought in M. Mtheny
and M. Jones to manage the nine. They both reported to him and
M. Jones also reported to M. Metheny (Tr. 237-242).

M. Fisher stated that when he selected M. Jones he was not
given any specific title, and he inforned M. Jones that if he
proved hinself, he mght eventually have the title of operations
manager (Tr. 244). M. Fisher stated that he decided not to
remove M. Micho from the m ne when he made the nanagenent change
because M. Metheny told himthat M. Micho expressed relief that
the pressure had been taken off him and that he could focus his
attention on the recovery of the longwall. M. Mtheny believed
that M. Micho could play a useful role in an engi neering capac-
ity, and they reached that understanding. M. Fisher confirned
that he informed M. Micho of his decision by tel ephone and sent
him a fax announcing the new changes (Tr. 246).

M. Fisher confirmed that M. Micho was transferred from his
position as the mne chief engineer and to the central office on
February 8, 1991. He explained that M. Metheny called him a
week earlier and inforned him that "the situation" at the mne
was not working the way he had hoped, and that it was a m stake
to have assuned that M. Micho could be allowed to stay at the
mne at the sanme time that changes were being nmade in the opera-
tion, and that M. Micho needed to be renoved. M. Fisher stated
that M. Metheny gave him no further explanation, and M. Fisher
did not question him further because "of the deep trust | have in
terms of Pat's opinion and judgnment” (Tr. 248).

788



- wpex WS a W AW

M. Fisher stated that he suggested to M. Metheny that
M. Micho be noved to the central office as a conveni ence, and he
then spoke with M. Hasbrouck and informed himthat he wanted
M. Micho to work for himat the central office and that he was
to give him *as nmuch productive work as possible" (Tr. 249).
M. Fisher stated that he viewed M. Micho's nove to the central
office as terrporarz because Bet henergy was being restructured and
downsi zed and had basically only one central %ro_up_at the central
office. Attenpts were being made to make each m ning operation
self-sufficient entities and there was a relatively small group
of technical support people at the central office and the opera-
tions people were pressuring himand questioning the need for
such a support group. M. Fisher further explained that he was
unsure as to whether the central group woul d be disassenbled or
whet her a nodest support group would renain. He confirmed that
a determnation was made before M. Micho left the corrpang/ t hat
the technical support group could not be justified (Tr. 252).

M. Fisher confirmed that the 33 Mains project was essenti al
to the future of the No. 84 mne, and as a result of a January 7,
1991, business plan nmeeting, the project was reeval uated. He
confirmed that M. Jones called himabout the project and was
upset that he may have given him m sl eading information.
M. Fisher stated that M. Jones told himthat if he wasn't happy
with his performance he could fire him and M. Fisher told
M. Jones "Don't worry. | understand. There's nothing to get
excited about. we'll get on with it" (Tr. 255).

M. Fisher confirnmed that he met wwth M. Micho at
M. Robertson's suggestion on May 15, 1991. He stated that
M. Micho "made it very, ver?/] clear to ne that too much water had
gone under the bridge, that he felt that he had to sever his
relationship with Bethlehem Steel and Bethenergy" (Tr. 256).
M. Fisher stated that he was aware of the fact that a job woul d
be available in the human resources office after the retirenent
of Fred Ling, and that he was prepared to offer it to M. Micho.
However, in light of M. Mucho's statenents that he did not w sh
to st a%/ with the conpany, and his previous rejection of another
job offer at Mne 33, M. Fisher did not offer M. Micho the
posi tion. M. Fisher stated that he nmet wth M. Micho hopi ng
there was a way to avoid his ultimte severance, but after
speaking with himhe concluded that this was not possible because
"we had struck out when we nade the offer at 33, and it becane
pretty obvious to ne that if | would make another offer in human
resources, that | would strike out there as well" (Tr. 258).

M. Fisher stated that M. Robertson tried to identify areas
where M. Micho could be effectively utilized and that no one
wanted to see himinjured by the decision to nove himto the
central office. M. Fisher stated that after his meeting wWith
M. Micho it becane obvious that the next step would be his
termnation (Tr. 259). M. Fisher stated that at the tine
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M. Micho was noved to the central office he was not aware of any
di spute concerning the s3p-7A cut-through, and as far as he was
concerned that incident had nothing to do with M. Mucho's nove
to the central office (Tr. 259-260). M. Fisher sunmmarized

M. Mucho's termnation as follows at (Tr. 260):

. And when you decided, after having net with M. Micho,
that there wasn't any way to resolve the issues with him
what was the reason he was term nated?

A. That we had no place for himto go. He had turned down
on opportunity, which basically we felt was a positive one,
made for the right reason. And then he made it very, ver
clear to ne on May 15th that he had selected his course o
action that he wanted to take for the rest of his |life, and
that did not include Bethlehem Steel or Bethenergy.

M. Fisher stated that Bethlehem Steel has announced that it
wll be exiting the coal mning business and that the No. 84 M ne
is for sale and bids have been nade bg potential buyers who have
been invited to visit the mne (Tr. 260-261).

On_cross-exam nation, M. Fisher identified a copy of his
Decenmber 11, 1990, nenorandumto R P. Penny, senior vice-
presi dent of Bethlehem Steel, in which he indicated that
“dependi ng on what haPpen' s wth M. Micho's performance, it is
possi bl e that Tomw || be denoted to Underground Superintendent"
(Exhibit CG89, Tr. 263). M. Fisher stated that he did not
bel ieve that he planned to bring M. Micho back as operations
manager and that he nade that statenment in the nenorandum because
he did not want M. Micho to fail and did not want M. Penny to
take any unilateral action with respect to M. Micho *as we tried
to work out this whole problem at ne 84" (Tr. 264). M. Fisher
conceded that when he gave his deposition he stated that
M. Metheny and M. Jones perhaps were on a tenporary basis and
he would restore M. Micho, and that the "worst case scenario"
woul d be the denotion of M. Micho to underground superintendent
(Tr. 266).

M. Fisher confirmed that he did not hold M. Micho totally
responsi ble for the longwall failure, or for some of the problens
at the mne, but he believed that M. Micho was partially
accountable for the basic blunder relative to mne planning and
the direction in which the longwall was mned. He confirnmed that
M. Rich nade a study and inforned himthat there were sone
f oreseeabl e geol ogi cal conditions that caused a problemin mning
in the wong direction. M. Fisher stated that there were sone
ot hers who shoul d have been involved in the accuracy of mne
pl anni ng, but since M. Micho was resIJonsi ble for operating the
m ne, he should have foreseen the geol ogical conditions
(Tr. 280-281). M. Fisher confirmed that when he gave his
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deposition, he stated that he did not hold M. Micho responsible
for the condition discussed by M. R ch, and that he felt that
l\(/r. I\/légh)o "was Victimzed" by the "environnent of Bethenergy"
Tr. 1).

M. Fisher confirnmed that when he spoke to M. Metheny about
rennvin% M. Micho fromMne 84, he suggested to M. Metheny that
M. Micho mght go to the central office, but he did not as
M. Metheny for any specific exanples of any problens at the
mne, and that he sinply accepted M. Metheny's judgnent that
there was a problem w thout any further eval uation. He reiter-
ated that he did not offer M. Micho the job to be vacated by
M. Ling upon his retirenment because "it was absolutely clear in
ny mnd at that tine as to what his intentions were, and his
intentions weren't to stay with Bethl ehem steel™ (Tr. 286).

M. Fisher reviewed M. Mucho's perfornmance ratings dating
back to 1987, and confirmed that he signed sone of them (Tr.
288). He agreed that some of the ratings he reviewed and signed
reflected that M. Micho "worked diligently on personal devel op-
ment to inprove attitudes of work force", that he was doing "an
outstanding job of communicating with his people®, and that he
had "exceptional managerial and comunications skills and no
maj or weaknesses" (Tr. 289). He further confirmed that one of
the eval uations which he did not sign reflects that M. Micho
%ould b% considered qualified for a human resources position

Tr. 290).

M. Fisher stated that when M. Jones called himabout the
33 Mains project to informhimthat he may have msled him
M. Jones did not nention M. Micho (Tr. 296). M. Fisher stated
that he did not recall M. Micho stating that he would quit
his job (Tr. 297). He confirned that he perforned a "performance
managenent system analysis"® of M. Micho In February, 1991
(Exhibit R-22). He described it as a perfornmance "contract®
relative to certain key factors for purposes of a nonetary bonus.
He and M. Robertson prepared the analysis, and it reflects that
M. Micho received an overall rating of 2.8, which fell short of
a 4.0 rating which reflects that all basic requirements of the
busi ness have been met. He stated that he gave M. Micho va | ess
glow ng or a worse evaluation" than previously given "because of
what occurred during 1990 relative to the effectiveness of the
mne, the operation of the mine" (Tr. 301-302).

M. Fisher stated that he "made a mistake" accepting and
signing M. Mucho's managenent performance assessnent prepared by
M. Brisky for the period June 1, 1989 to May 31, 1990, and that
he did not believe that M. Micho was as an effective nanager as
he had thought. M. Fisher stated that he could not ignore the
managenent assessnments made with respect to the operation of the
mne (Tr. 306-307). He further explained the nmanagenent eval ua-
tions concerning M. Micho and he confirmed that no ratings were
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made for anyone in 1991, because "the whol e system was thrown out
in 1991 as being very, very ineffective" (Tr. 315-318).

M. Fisher stated that he had no conversations with M. Jones or
M. Metheny about the cut-through incident and that he had no
know edge of it (Tr. 319-320).

M chael E. Jones testified that he is currently enployed by
Back Di anond Resources, which is nore or |less his conpany, and
that he retired from Bethenergy in July, 1991, after a brief stay
at Mne No. 108. Hs final day of enploynment at Mne No. 84 was
May 31, 1991, and he was enployed by the respondent for a tota
of 22 years.

M. Jones stated that prior to his appointnment at M ne 84,
he was enployed at the No. 108 Mne and was in charge of the
ti ppl e and purchasing outside coal for the conpany. M. Fisher
asked himto take a position at the No. 84 Mne in order "to turn
the mne around, give it credibility, and nake it profitable."
M. Jones stated that he knew nothing about the mne before he
was assigned there and did not know M. Micho prior to going
t here. He stated that M. Fisher enphasized to himthe need to
recover the longwall and put it into production in order for the
mne to survive.

M. Jones stated that he held the title of acting manager
when he was assigned to Mne 84, and that he reported to
M. Met heny. M. Jones stated that he felt sorry for M. Micho
and told himthat he would afford him an opportunity to reposi-
tion hinself as the m ne nanager. He also informed M. Micho in
early January, 1991, that he would serve as chief engineer
because of his ability and background. He al so inforned
M. Micho that he believed he could continue to contribute as a
team pl ayer and that M. Micho agreed to assune the job of chief
engi neer.

M. Jones characterized his nmanagenent style as Very,
aggressive and a lot of discipline™. During his initial tinme at
the mne he made certain observations "“to get the feel™ for the
abilities and knowl edge of the work force and nade certain
personnel changes, although not immediately. However, time was
of the essence insofar as putting the longwall into production
was concerned, and that without a producing longwall, it was his
opinion that the mne would not survive (Tr. 7-13).

M. Jones stated that as tinme passed, his opinion of
M. Micho changed, and in January 1991, he announced that
M. Micho would no |longer serve as mne manager in his absence
and that M. Stan Black and M. darence Hayden would serve in
that capacity (Tr. 13).
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M. Jones made reference to a letter which was mailed to the
Pennsyl vania State Departnment of Resources regarding the mne
belt ventilation, and he confirmed that the tone of the letter
of fended the state official to whomit was addressed and nmay have
adversely affected the respondent's working relationship with the
state. The letter was drafted by M. Mucho's engi neering depart-
ment . M. Jones stated that he may or nay not have signed the
letter and he confirned that he often signed letters drafted by
others without reading them or after sinply glancing at them
(Tr. 14-19).

M. Jones stated that the target date for the recovery of
the longwall was February 1, 1991. 'He confirmed that a cut-
through was in progress to connect the 53-P and 7-A panels, but
that he did not participate in the discussion at the mne map on
January 24, 1991, and only wal ked through the office quickly and
rem nded everyone not to forget the switching of the continuous
m ners. He stated that no one ever told him about the discus-
sions which took place or any disagreenents between M. Micho and
M. Black. M. Jones also denied any know edge of any "confron-
tations" between M. Mcho and the others who were present during
t he discussions, and he denied that the fact that M. Micho may
have expressed his disagreenent as to how to acconplish the cut-
through was a factor in his re-assignment to the central office
on February 8, 1991 (Tr. 20-21).

M. Jones stated that the dewatering and devel opnment of the
33-Mains section at Mne 84 was a high priority itemand vital to
any future mning and that M. Mtheny made him and the entire
operation responsible for this project. M. Jones stated that he
presented a business plan at a nmanagenent neeting on January 7,
1991, with respect to the 33-Mains project and read it froma
statenent prepared by the engineering department. M. Jones
confirned that he had only been at the mne for two or three
weeks and spent much of his tinme underground when this report was
made. Subsequently, on January 14, 1991, and based on his presen-
tation of January 7, M. Metheny issued a follow up business plan
menor andum assi gning himthe responsibility for the 33-mains
project (Tr. 21-24).

M. Jones stated that he subsequently informed M. Metheny
that he did not believe that the information which had been
conpi l ed regardi ng the 33-Mains project was accurate and that
during his discussions with the engineers in M. Mucho's engi -
neering departnment he found that the information was based on
90 percent theory and 10 percent practicalities. M. Mtheny
expressed his concern about the project and stated that if it
were not conpleted there would be no coal mne. M. Jones stated
that he was frustrated about the engineering informati on he was
receiving and that the original deadlines which had been estab-
lished were sinply being reasserted by the engineers (Tr. 24-25).
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M. Jones stated that on January 25, 1991, he spoke to
M. Hayden and expressed his dissatisfaction with the engineering
departnment and the mne nanagement team He was very upset and
remarked that he should fire M. Micho. M. Jones denied that
the cut-through matter of January 24, 1991, was di scussed with
M. Hayden, and he stated that he first |earned about that matter
after . Mucho had filed his discrimnation conplaint with MSHA
when he was advi sed of the coqﬁlaint whil e at a nmanagenent
meeting at the Ramada Inn in VAshington, Pennsylvani a.

M. Jones explained that when he spoke with M. Hayden and
comrented that he should fire M. Mcho, he was upset that the
credibility of mne 84 "was zero" and had a reputation of telling
hi gher managenent "what they wanted to hear" and that "it was
busi ness as usual". However, M. Hayden cal ned hi m down and
M. Jones stated that he subsequentlx changed his mnd and did
not believe that "engineering was off on their own and was not
playing as part of the nmanagenent team". M. Jones confirned
that after speaking with M. Hayden he rode home with M. Looman
that evening and nentioned his discussion and statement that he
wanted to fire M. Mich because of the |ack of teamwork and the
i naccurate information he had received with regard to the
33-mains project (Tr. 25-30).

M. Jones stated that he subsequently received a tel ephone
call fromM. Metheny who informed himthat M. Mcho was being
transferred to the central office. M. Mtheny further inforned
himthat as long as M. Micho was in the sane guilding at Mne
84, there would be a "choosing of sides" as far as managenent was
concerned (Tr. 28).

On cross-exam nation, M. Jones reviewed his prior "state-
ment" made to the MSHA investigator during the investigation of
M. Mucho's conplaint (Exhibit C 136), and he confirned that he
did not nention the 33-mains project to the investigator.

M. Jones further stated that the m ne was not working together
and that this did not personally bother him Referring to his
deposition of Decenber 12, 1991, M. Jones acknow edged that he
stated that "he sensed the factions fromday one® and that it was
not a problem personally, but that it was a problemfor the nine
operation every day even though he did not nmention it during his
deposition (Tr. 32-44).

Wth regard to his January 25, 1991, conversation wth
M. Hayden, M. Jones stated that although no specific event
resulted in his being upset, he felt pressured to get the
33-mains area de-watered and that he had discussed the matter
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with Ms. Cooley and M. Bookshar that day and with the engineer-

ing department every other day. He explained his "outrage" when
he spoke with M. Hayden as follows at (Tr. 45-46):

A. The various information |'had accunul ated from Engi neer -
ing. 1I'd talk to one engineer, 1I'd get one story. Another
engi neer would say, well, | really don't want to say. |
don't want to get in the mddle toit. Could cost me ny job
or, you know, there was a |lot of protecting each other.

And Eeople woul dn't talk on the record. But off the
record, they would and | would ask detailed questions, how
we'd come up with these answers. And it all reverted back
to, this is what Tomsaid. This is what the book says

This is the maz Englneerln% has always done it. And | was
supposed to take that as the Gospel

| did have a lot of experience in rehabilitation
approxi mately 15 years. | felt that | had just as much
know edge, if not nore, than the individuals giving ne the
information. That was'somewhat of an expertise that 1I've
acquired over the years.

* * * * * *

A. | had talked to Engineering about the dewatering of
33 Mi ns.

Q. That day?

A, That da% and al nost every day. W were waiting on a
thrust block. W were waiting on this and that. W paid

t housands of dollars for a design thrust block. It did not
work. Then we went right back to the way they done it

20 years ago. You can't beat common sense.  You can only do
so much froma book. | was to the point | was fed up

| wasn't going to take anynore. Every tinme | asked a
question, I was given a runaround. And | told C arence
that the pressure was on ne to get that 33 Miins open

dewat ered and back in coal. It was just one crisis

after another at that tine.

M. Jones stated that when he discussed the 33-mains project
with M. Hayden he did not tell himhe was m sl ed about the costs
of the project, and he could not recall whether he nmentioned any
cost problens when he discussed the project wwth M. Looman
(Tr. 58-59). He stated that M. Looman woul d have no reason to
tell himabout the status of the cut-through because it was not
his job and cut-throughs are every day occurrences for alongwall
move. Further, the engineering departnment kept him advised daily
on the progress of the cut-through (Tr. 63-64).
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M. Jones stated that he called M. Fisher during the week

of January 28, 1991, and informed himthat he had given him
m si nformation about the 33-mains project and that it would not
be ready by the original tinme estimate. He also told M. Fisher
that the conpletion of the project would take | onger than previ-
ously anticipated and that M. Fisher could do what he |iked
about him He also told M. Fisher that M. Micho had given him
the information about the IgrOJ ect (Tr. 70). M. Jones stated
that he probably spoke with M. Metheny after he had spoken with
I\(/rT. F|731h$r2)that day, and after he had spoken with M. Hayden

r. -72).

M. Jones stated that he left the 84 mne after M. Fisher
of fered himanother job but could not agree on his requested
conpensation, and that he subsequently retired and went into his
own business. He acknow edged that M. Micho informed himthat
i f people were not assigned to the No. 33 project it would not be
done. M. Jones stated that he did not hire additional people
for the project because the 33-nmins area was under water and he
didn't want people just standing around with no work to do while
the area was under water (Tr. 73-78).

In response to further questions, M. Jones stated that
M. Micho was not participating in the mne organization and that
everytinme he would ask for information fromthe engi neering
departnment, he could not 8et an unbi ased opi nion and the inform-
tion was sinply rearranged "because they didn't want to go
agai nst Tom" (Tr. 80). He stated that he informed everyone in
managenent that he did not feel confortable with the situation,
that it was "a constant every-day battle", and that he was being
msled (Tr. 81). M. Jones stated that "It was a relationship
that engineering had run the mne for years. Anyone else's
opinion did not count. And we didn't know what we were talking
about, operations people, I'm saying. And | wasn't given the
r(espeg;) and the courtesy of what prior know edge 1'd acquired
Tr. :

M. Jones stated that he harbors no aninosity towards
M. Micho, and that M. Micho never raised any safety issues wth
himwhile he was at Mne 84. He also stated that he never
di scussed the January 24, 1991, cut-through incident with
M. Metheny or anyone else, did not garti cipate in those dis-
cussions, and that he did not know about any such di scussions
until after M. Micho filed his conplaint (Tr. 84).

John P. Methenv, Manager of operations of the respondent's
Eagl e Nest and M ne 84 mining operations, stated that he was
assigned to this position on Decenber 7, 1990, when M. Fisher
called himand asked himto take the job and to work with
M. Jones. M. Metheny stated that the mne was |o0sing noney,
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its productivity and credibility was down, and that cost projec-
tions and scheduling were not being met. |t was his understand-
ing that he and M. Jones would work as a team that he (Metheny)
woul d be manager of operations and that M. Jones would be there
on a day-to-day basis (Tr. 90-95).

M. Metheny stated that he concluded in February, 1991, that
M. Micho had to be transferred because the m ne personnel were
not responding to M. Jones. He stated that he had gone through
a simlar situation at another mning operati on where he renoved
the mne manager and made him his foreman. He stated that he
"had a feeling that things weren't right" at the mne and that
“the mne wasn't jelling as long as Micho was there“. Under the
ci rcunst ances, he decided to transfer M. Micho because he
bel i eved that his presence was disruptive and that everyone
needed to report to M. Jones. After reporting this to
M. Fisher, M. Fisher told himthat "if that's your decision go
ahead and nake the move" (Tr. 99-101).

M. Metheny was not sure if it was M. Fisher's idea to
reassign M. Micho to the central office, but he was sure that
this was discussed. On January 24, 1991, after he had spoken to
M. Fisher, he called M. Jones and then called M. Micho to
advise himof his decision to reassign him He told M. Micho
that he believed there were sonme problenms and sone friction and
that "for the betternent of, nyself, the operation and Tom
hinmself, that he needed to be away from Mne 84". He instructed
vm NUch§ to report to M. Hasbrouck on the follow ng Mnday

Tr. 102).

M. thheng stated that he was unaware of the cut-
through incident of January 24, 1991, at the tine he reassigned
M. Micho to the central office, and that he first |earned about
it on March 29, 1991, while at a nanagenent neeting at the Ranada
Inn in Washington, Pennsylvania, when he was first infornmed of

M. Mucho's conplaint to MSHA (Tr. 102-103). M. Metheny stated
that prior to February 8, 1991, M. Jones never called himto

tell himthat he wanted M. Micho out of the mne. He also
confirmed that he was not consulted when M. Micho was laid off,
and he did not believe that he had any role in that decision

(Tr. 104). He confirmed that he did not consider reinstating

M. Micho as m ne nmanager to the No. 84 M ne when M. Jones was

| eavi ng because "things were on the right track, production was
on the increase profits were up", and he believed that norale was
up and the mne was being cleaned up and "noving in the right
direction". He was afraid that if M. Mcho returned, "it m ght
go the other way" (Tr. 104).

M. Metheny confirmed that M. Jones made a ﬁresentatipn_
concerning the 33 Mains project which reflected that $3.7 mllion
in extra expenditures would be required for a ventilation shaft

in connection with that project and that this cane as a shock to
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him because it had not previously been discussed. M. Metheny
stated that the 33-mains project was not a part of his decision
to transfer M. Micho and that he sinply wanted everyone to
follow only one individual (Tr. 105-113).

On _cross-exam nation, M. Metheny conceded that while the
33-mains project was not the definitive reason for his decision
to transfer M. Micho, it could have been part of his decision.
He al so stated that he had previously told M. Jones not to worry
about the costs or tine frame for the project.

M. Metheny confirnmed that when he spoke with M. Jones at
the end of January, 1991, about the problens with the 33 Mins
project, M. Jones inferred that M. Micho had given himthe
I nformation about that project. M. Metheny further confirned
that he had given serious thought to noving M. Micho in early
February, 1991, but that during the previous second week in
Decenber while at the mne he “had this feeling that sonething
wasn't quite right" and that he could sense that there was
friction (Tr. 138). He stated that there were no specific
i nstances of M. Micho attenpting to subvert M. Jones, but that
based on his conversations wth M. Jones he did not feel that
M. Jones was being supported (Tr. 139).

M. Mtheny stated that he considered M. Jones to be a good
mning man, and a disciplinarian, and he confirmed that the
thought entered his mnd that M. Jones might be the cause of the
friction and spoke to him about his managenment techniques
(Tr. 139-142). He confirmed that he heard runors "about people
going to M. Micho. Telling himthings that Mke was doing"

(Tr. 142). M. Metheny stated that he had worked wi th *that
scenario for four years" and that he "saw the sane kind of
atmosphere" and found that it did not work. He further stated
that M. Jones' activities "were goi n% to cause grobl ens with the
peopl e who were |loyal to Tom Mucho" (Tr. 140, 143).

In response to' further questions, M. Mtheny reiterated
that he was unaware of the cut-through discussion of January 24,
1991, until wel| after the events in this case, and that he did
not discuss that matter with M. Jones, M. Black, or M. Duvall.
He denied that M. Micho was transferred to the central office
because of that incident (Tr. 158). He confirned that he had no
role in M. Mucho's subsequent lay off, and "pretty nmuch | ost
contact with him* after his transfer, but did stop by his office
to speak with himtw or three times (Tr. 159-161).

Thomas H Robertson, Manager of Human Resources, testified
that he is responsible for | abor relations, personnel, and
EEO matters. He stated that he was not involved in M. Mucho's
removal from the mne manager's position at Mne 84 or his
reassignnent to the central office. He confirnmed that after
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M. Micho was assigned to the central office he saw himon a
daily basis, and in March, 1991, before M. Micho filed his

MSHA conpl aint, they di scussed his enploynent situation.

M. Robertson stated that M. Mucho informed himat that tinme
that he "wanted to exit the organization” and they briefly

di scussed a possible severance settlement. M. Robertson stated
that he and M. Micho net again after he filed his MSHA conpl ai nt
and they again discussed a possible severance settlenent.

M. Robertson stated that he had in mnd the usal severance
arrangenment offered by the conpany, 'but-that M. mucho wanted a
settlement simlar to a severance fornula used by I.B.M which
woul d have anounted to a payment of 2 to 3 years severance pay at
a cost of $200,000 to $300,000. M. Robertson stated that he
informed M. Micho that this was beyond what he could offer and
that he also told himthat in Ilight of his MSHA conplaint and his
EEQC conpl aint that he (Robertson) woul d have to defend the
conmpany's position

(Tr. 163-170).

M. Robertson stated that a position of project engineer at
the No. 33 mne was offered to M. Micho by m ne manager Richard
Stickler, but that he (Robertson) was not involved in that offer.
M. Robertson stated that he then suggested that M. Fisher and
M. Micho nmeet to discuss his situation. M. Robertson stated
that while he was at the central office, M. Micho was in a "make
work" position, but that he always seemed to have sonmething to
do, even though it was not any substantive work. M. Robertson
stated that he was concerned that M. Mucho's situation was
adversely affecting norale at the central office because he had

been a high level nmanager, was still being paid his previous
manager's salary, and did not seemto be doing any neaningful
work.  For these reason, M. Robertson believed that M. Fisher

and M. Micho needed to neet in order to resolve M. Mucho's
enpl oyment situation (Tr. 172-173).

M. Robertson stated that he made an effort to find a job
for M. Micho by submtting his name to Bethl ehem Steel for
possi bl e placenent but received no response. M. Robertson also
spoke with M. Fisher and M. Fisher inforned himthat M. Micho
wanted to |eave the organization. M. Robertson stated that he
met wth M. Micho on May 21, 1991, and infornmed himthat June 1,
1991, would be his effective date if he accepted the Mne 33 job,
and if not, he would be laid off. He also advised M. Micho that
if he were laid off his health care and life insurance benefits
woul d continue for two years, and that he would be eligible for a
"deferred vested quit" pension. Since M. Robertson did not
consider the |ay-off to be permanent because M. Mucho's nanme had
been submtted to Bethl ehem Steel for possible placenment, he
wasn't sure that a job would not be available at a later tine
(Tr. 173-177).
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M. Robertson stated that he explained to M. Micho that if
he accepted the Mne 33 Lob offer he would take a salary cut, but
woul d be at the top of the pay scale in that new position.

M. Robertson confirned that he also discussed the conpany
benefits guidelines concerni ng permanent position elimnations
and shut-downs with M. Mcho. M. Micho then informed himthat
he wanted to think about it and review the job offer with his
attorney. M. Micho subsequently informed himon My 28, 1991
that he did not feel the offer was a legitimate offer and did not
explain his reasons for rejecting it (Tr. 177-181).

M. Robertson stated that M. Micho asked hi mwhy he was not
retained at the No. 84 Mne, and M. Robertson inforned him of
his belief that it was because the mne |ost noney and had a poor
performance. M. Robertson also inforned M. Micho that he was
inforned that there was "a divided loyalty situation" at the mne
whi ch Brevented t he new manager from pulling everyone together.
M. Robertson stated that he also informed M. Micho that he did
not believe it was appropriate to keep himin "a nake work"
situation at the central office, but that M. Micho stayed on for
awhile to finish up a mne permtting project. Hs lay-off was
effective June 7, 1991 (Tr. 183).

M. Robertson confirned that M. Micho filed for unenpl oy-
ment conpensation and that the regpondent's |egal departnent
initially challenged the claimand took the position that
M. Micho had quit his job. M. Robertson stated that he dis-
agreed with this decision and took the position that M. Mucho's
departure was a lay off. He confirmed that the conpany did not
aPpear at the initial hearing on M. Mucho's claimand that he
ultimately prevailed and was awarded his conpensation
(Tr. 184-185).

M. Robertson believed that M. Mucho's situati on was
unusual, and since he considered his lay off to be "tenporary"
he made the decision that M. Micho was not entitled to outplace-
ment benefits pursuant to the Conpany's plan. M. Robertson
believed that M. Micho woul d have been [aid off even if he had
not filed a discrimnation conplaint because the central office
was being re-structured, the staff was being cut, and everyone
who was needed in the engineering departnment were already I n
place, and that 2 of the 3 mnes operated by the respondent are
for sale (Tr. 185). He confirnmed that M. Ling worked for him
but that his position was never filled when he retired, and he
does not anticipate that it will be filled because the central
office "for all intents and purposes wll not be there"

(Tr. 187).

On cross-examnation, M. Robertson confirned that the
conpany's | aw department was aware of the manner in which he
handl ed M. Mucho's separation, and that they were not happz
about it (Tr. 187). M. Robertson stated that when M. Micho
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left the conpany he still held the title of operations nanager
and that is why he did not consider his situation to be a posi-
tion elimnaton (Tr. 188). He confirmed that when M. Micho was
no | onger functioning aschief engineer, no paperwork was forth-
comng changing his title, and although this would normally be
done, it was M. Fisher's decision not to do it, M. Fisher took
the position that there was no position elimnation because the
position of manager of operations still existed (Tr. 190).

M. Robertson explained the conpany's Incone Protection Plan
(IPP), Which is a general benefit providi n? for a ﬁercent age of
pay for a period of 12 nonths, and he confirned that M. Mho
di d not receive those benefits because there was no position
elimnation, and the position of manager of operations still
exists at this time (Tr. 191). M. Robertson did not recall
di scussing this matter with M. Micho (Tr. 192). He also con-

firmed that he nentioned filling M. Ling's vacancy with
M. Micho to M. Fisher, but that M. Fisher told himhe was
either not going to fill it or would defer it (Tr. 194).

M. Robertson confirnmed that when he spoke with M. Micho in
March, 1991, the substance of what M. Micho told himwas that
"I'm here at the Central Ofice. W all know what's goi ng on.

At this point, there's no future for me here" (Tr. 195).

M. Robertson stated that he agreed with M. Micho's assessnent
of his situation, and while he did not believe M. Micho's career
was over, he had sone concerns and that is why he submtted his
name to Bethlehem Steel for possible placement (Tr. 196).

M. Robertson further explained the disposition of M. Micho's
unenpl oyment conpensation claim and the position taken by the

| aw departnment, and he could not recall telling M. Micho that
the conpany woul d not oppose his claim (Tr. 199-201).

M. Robertson believed that M. Micho was transferred
because the mne did not succeed under his |eadership. He
confirmed that during all of the time M. Micho was assi gned as
chief engineer at Mne 84, and Proj ect engineer at the central
office, he still had the tile of mne nanager and retained his
salary. M. Robertson confirnmed that this was unusual, and it
was his opinion that this occurred because of the uncertainty of
filling the mne manager's position at the No. 84 Mne and vit
was still in linbo" (Tr. 210-211). He also confirnmed that if
M. Micho's title had been changed from m ne nmanager to sonething
else, this would have resulted in a pay cut (Tr. 213).

Complainant's Rebuttal Testinonv _and Evidence

By agreement of the parties, the follow ng prehearing
di scovery depositions were filed for mnmy consideration.

Larrv R Willison was deposed on Novenber 1, 1991 and he
confirmed that he is a professional mning engi neer and has
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served as the superintendent of surface mning for the H gh Power
Mountain Corporation, a wholly owned subsidiary of the respon-
dent, since June 1991. Prior to this position, he served asthe
chi ef engineer of the respondent's West Virginia D vision during
Decenber, 1990, and January, 1991. He stated that in late
January, or early February, 1991, M. Mtheny asked himto come
to the No. 84 Mne to review and assess the planning and tim ng
of two devel opnent projects, nanely, the acquisition of addi-
tional coal reserves for additional longwall panels in the
northern area of the mne, 'and the possible renovation or paral -
lel entries for the 33 Mains area. Also included in his review
were matters concerning haul age; ventilation, and all of the
support activities incident to any future m ning.

M. Willison Stated that he was at the mne intermitently
from February 4, 1991, to February 21, 1991, and that he net with
t he engi neering personnel (Bookshar and Cool ey), and |ater net
with M. Micho and travel ed with hi munderground as part of his
evaluation of the projects. M. willison could not recal
whet her M. Micho 1 nformed himabout any projected dates for
access to the coal reserves through the 33 Mains area, but he
confirmed that he was given a bar chart Prepared by M. Mucho's
engi neering group concerning the timng for these projects.

Based on the planned volune of work, M. Willison assunmed that it
woul d take two nonths to punp the water fromthe 33 Miins area,
and he expl ai ned the projected manpower needs and work which
needed to be acconplished (Tr. |-22).

M. willison stated that he presented his initial mne
assessment report to a managenent group at the mine central
office on February 5, 1991, and he believed that M. Fisher,

M. Metheny, and M. Hasbrouck were present, but M. Jones was
not (Tr. 26). M. willison explained the briefing that he gave,
and he advi sed managenent that he did not have nuch tinme to
review the projected construction related costs of $3.7 nillion,
and that he believed that froma coal devel opnent and marketing
standpoint, the projected costs of $5.2 mll1on would be higher
because of the higher sulfur content in the parallel nains. He
further advised managenent that the 33 Mains project work itens
whi ch needed to be done woul d probably take until the end of 1991
to conplete, and he based this conclusion on the information
%Hyengg? him by M. Mucho's engi neering group and others

r. :

_ M. Willison stated that he assigned several specific work
items to M. Micho, Ms. Cooley, and M. Bookshar in connection
with his plan evaluations, and M. Micho was to prepare a projec-
tion for the E left section which provided for haul age and
ventilation, including some redevel opment of the s3p area in
?onnect;on wi th enhancing the returns and the ventilation

Tr. 43).
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M. willison stated that during his final eval uation week at
the No. 84 Mne he had sone verbal discussions with M. Mtheny
concerni ng the devel opment of the mne, and he inforned
M. Metheny of his belief that the 'status of the punping system
had not progressed as he believed was necessary (Tr. 47).

M. Willison stated that M. Mtheny infornmed himthat the water
punpi ng operation was a high priority item and that he woul d
continue to enphasize this with M. Jones (Tr. 47). M. willison
was of the view that not enough attention was being applied to
that project, and he confirned that he advised M. Metheny of
this (Tr. 48).

_ M. willison stated that he knew M. Micho before he began
his evaluation of the No. 84 Mne in February, 1991, but that he
had limted contact with himduring their careers. In response
to an opinion about M. Mucho's engineering work, M. Wwillison
responded as follows at (Tr. 52-53):

Q. To a certain extent, when you came up to mine 84 in
February, you got an opportunity to take a | ook at sone of
the work that he and his group ‘had done, didn't you?

A Yes.

Q. Wat did you think about that work? Was it good engi -
neering work?

A. | would say generally, yes. | think the thing that
concerned ne was this planning and the timng that had been
worked out. And, as I.say | don't know what constraints nay
have been put on the timng process. But the plan that |
was presented when | first started out | said during our
conversation that | didn't feel to be realistic. That's
maybe the only negative | would say to the situation.

Q. Do you think that Tom was a good engi neer?

A | really can't answer that. |'ve been around himin
more of a managenent role than an engineering role.

M. Willison was subsequently deposed again by tel ephone on
Decenber 20, 1991, and he explained and discussed the materials
that he used during his Mne 84 briefing to m ne nanagenent and
the J.T. Boyd Company (Tr. 1-20). He also identified and
expl ai ned certain notes given to himby M. Mtheny concerning
the 33 Miains project, a work assignment that he had given to
M. Micho, and other documents incident to M. Metheny's request
for an evaluation and assessment of the previously identified
mne projects (Tr. 21-25). M. willison al so expl ained his
conpletion tine estimates for the projects (Tr. 26-29).
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Theodore J. Briskv, was deposed on Novenber 21, 1991, and he
testified that he was previously enployed by the respondent for
36 and a half years, and that he served as the senior manager of
operations for all of its mnes from Novenber 1987, until he
retired on February 1, 1991. He confirned that he was senior
manager of operations in August, 1990, and that M. Micho worked
for himat that tine. He considered M. Micho to be "a very
strong communicator, a very know edgeabl e engi neer, and very
professional in doing his responsibilities" (Ir.

M. Brisky recalled that during the tine frane of Au%yst 30,
1990, the 33 Mains project was discussed at a neeting wt

M. Fisher, M. Mcho, and Ms. Cooley, and that M. Fisher

comuni cated his view that using the 33 nmains area as a neans of
access to the northwest reserves mght nmake the mne nore attrac-
tive to investors. The consensus was to study the feasibility of
going through the 33 mains area, and this phase was assigned to
M. Micho and his engineering staff. M. Brisky recalled that

M. Micho raised sone questions at that tinme about adverse roof
conditions, a large volunme of water, and the need for a ventila-
tion fan. M. Brisky confirmed that M. Micho took the position
that the project was "doable", but that the timng and water
punpln% needed to be addressed by his study (Tr. 15). M. Brisky
Identified a copy of a presentation nade by M. Micho at a
nmeeting on Cctober 5, 1990, and although he could not specifi-
cally recall whether M. Fisher and M. Mtheny were present, he
believed that all "“key players", including M. Fisher and

M. Metheny would have been present (Tr. 18).

M. Brisky stated that the 33 Mins project involved ®a
tremendous anount of work", and although he couldn't specifically
recall what M. Micho may have said at the October 5, neeting, he
assuned that he covered the itens reflected in the agenda which
he had ﬁrepared (Tr. 18-20). M. Brisky could not recall whether
M. Micho covered the projected costs for the project, did not
recall any nunbers, and he assuned that costs woul d have been
addressed in another report (Tr. 21-23). He confirned that he
had often heard M. Fisher remark that he (Fisher) was not a
m ni ng person and that he did not understand the technical
aspects of mning (Tr. 21).

M. Brisky stated that during the fall of 1990, and prior to
that tinme, several options were under study, and the alternatives
ranged froma conpl ete-shut down of Mne 33 to the elimnation of
one or nore long-walls. Manpower was reduced from 1,800 to 450,
and "there was al nost a year where we were changing our m nd what
we were going to do with 33; every two weeks or a month"

(Tr. 25). He confirmed that keeping the m ne open for a year or
three years, or reducing it to one longwall were options avail -
able to M. Fisher (Tr. 26-27).
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M. Brisky recalled a managenent meeting during

i Novenber/ Decenber 1990, when M. Micho discussed some roof

condition problens in connection with the 6-B longwall area. The
problems came to light during a'geol ogical study conducted b

Mr. Doug Rich, who agreed that the problem was not foreseeable

W thout the study he conducted, and who pointed out that mning

! had taken place for 40 to 60 years without the specific roof

problemin question. M. Brisky further recalled a telephone
conversation when M. Micho told himthat M. Fisher believed
t hat Mr. Mucho was responsi ble for the longwall problens and felt
that they were conditions that mne management should have known
about, and that M. Micho "should have known better" (Tr. 27-30).

M. Brisky did not believe that M. Micho was responsible
for the longwail problens, and he stated that *1 do not put near
the weight of anorth-south direction that other people have in
the failure of this face". M. Brisky also believed that the |
area could have been mned through in a north-south direction if
certain requested equi pment r%pl acements sought two or three
years earlier had been made (Tr. 31).

_ M. Brisky stated that he and M. Fisher had a strong
difference of opinion about M. Mucho's capabilities. M. Fisher
believed that M. Micho "was part of the old regine of mning and

parochial in his thinking, . . . and was not willing to change
and adjust to new nmanagement styles as rapidly as M. Fisher
wanted® (Tr. 32). M. Brisky stated that he did not share in

this opinion of M. Micho, and that in 1989 he submtted perfor-
mance appraisals on all of his departnent heads, managers, and
chief engineers, and M. Mcho was anong three people who he
ranked "very high potential performers tor Bethenergy" (Tr. 3236.
He stated that he sent his appraisal reports to M. Fisher.

al so indicated that he had been under extreme pressure from

Mr. Fi sher about Mne 84 from Cctober, 198-7 until his retirenent,
and that during his discussions with M. Fisher he always advised
Mr. Fisher of hrs belief that the management of the mne »"was the

~right choice" (Tr. 34).

MF. Brisky stated that a peer evaluation of the 84 Mne was

"iconduct ed during Novenber/Decenber, 1990, and that Mr. Mucho
: workedl diligent to fulfill each of the reconmendations. He
| shrendier bel'i eved that M. Micho did a good job as manager to
' maintain a safe mning operation and that he was concerned about

satety (Tr..?4-35),. M. Brisky could not recall review ng any

Snerific part of any evaluation report prepared by the J.T. Boyd
iCompany in March, 1990, with respect to the 84 Mne (Tr. 35-37).
“Mr. Brisky confirmed that nanagement changes were made at the

m ne_during Decenber 7, 1990, without his know edge, and that a
meeting was held inhis absence by M. Fisher where the financial
status of the mne nmay have been discussed (Tr. 37).
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Ms. Coolev was deposed on Novenber 18, 1991, and her testi-
nony is essentially consistent with her hearing testinony. Wth
regard to her conversation with M. Hayden when M. Mcho was
transferred to the central office, Ms.Cooley stated that she
could not recall the date of the conversation but was sure that
it was the dav that M. Micho left the mne to go to the central
office. She described the "general gist™ of the conversation as
follows at (Tr. 25-26):

A That he said that Tom-- that there had been an inci-
dent, I*1ll call it an incident, earlier about an air change
with the 7a, | guess, air change, about the two sections
cutting into each other.

Q. To 53p?

A. Yes. And Tom had concerns about how some people wanted
to doit. And there had been | guess a scene. | wasn't in
the room so | don't know And ny understanding was t hat

M ke had been very mad about that, and had wanted to fire
Tom because of that. And Carence had said to himwell, you
know, why don't you think about it over the weekend before
you do anything. So then when M ke canme back Mnday, he
said to Carence yeah, you're right, he's a val uabl e person
that we should -- the conpany should be able to utilize him
sonewhere, but he didn't really want himthere at Mne 84.
And there was sonething discussed about that there had been
things that Tom hadn't passed on to Mke that he should
have. He didn't go into specifics on that. And also he

tal ked about that Mke felt that a ship couldn't have two
masters. And whether Tom was trying to or not, as long as
he was there, people still tended to go to Tom for decisions
and things like that, because he'd been in charge for so
long, it was just habit. And Mke felt that he would never
be ?Flehto be in charge of the place as long as Tom was

sti t here.

Findinas and Concl usi ons

In order to establish a prima facie case of discrimnation
under section 105(c) of the Mne Act, a conplaining mner bears
t he burden of production and proof to establish (1) that he
engaged in protected activity and (2) that the adverse action
conpl ained of was notivated in any part by that activity.
Secretarv_on behalf of Pasula v. Consolidation Coal Company,

2 FVMBHRC 2768 (1980), rev'd on other arounds sub nom
Consolidation Coal Commanv v. Marshall, 663 F.2d 1211 (3d Gr.
1981); Secretarv on behalf of Robinette v. United Castle Coa
Company, 3 FMBHRC 803 (1981); Secretary on behalf of Jenkins v.
Hecl a-9a M nes Cornoration, 6 FMSHRC 1842 (1984); Secretarv on

behal f of Chacon v. Phelps Dodge Corn., 3 FMSHRC 2508, 2510-2511
(Novenber 1981), rev'd on other srounds $um mom v a vV .
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Phelps Dodge Corp., 709 F.2d 86 (D.C. Gr. 1983). The operator
may rebut the prina facie case by show ng either that no protect-
ed activitg occurred or that the adverse action was in no way
notivated by protected activity. |f an operator cannot rebut the
prima facie case in this manner it may nevertheless affirmatively
defend by proving that (1) it was also notivated by the mner's
unprotected activities alone. The operator bears the burden of
proof with regard to the affirmative defense. Haro v. Magma
Copper Company, 4 FMSHRC 1935 (1982). The ultinate burden of
persuasi on does not shift from the ‘conpl ai nant. Robi nette

supra. See al SO Boich v. FMSHRC, 719 F.2d 194 (6th Gr. 1983);
and Donovan v. Stafford Construction Company, No. 83-1566 D.C
Gr. (April 20, 1984) (specifically-approving the Conm ssion's
Pasul a- Robinette test). See also NLRB v. Transportation
Manasenent Cor poration, U. S ~, 76 L.ed.2d 667 (1983),
where the Suprene Court approved the NLRB's virtually identica
anal ysis for discrimnation cases arising under the National

Labor Rel ations Act.

Direct evidence of actual discrimnatory notive is rare.
Short of such evidence, illegal notive may be established if the
facts support a reasonable inference of discrimnatory intent.
Secretary on behal f of Chacon v. Phelps Dodae corn., 3 FNMSHRC
2508, 2510-11 (Novenber 1981), rev'd on other arounds Sub nom
Donovan v. Phelps Dodae Corp., 709 F.2d 86 (D.C. Cr. 1983);
Ssammons V. Mne Services Co., 6 FMSHRC 1391, 1398-99 (June 1984).
Asthe Eight Crcuit analogously stated with regard to discrim -
nation cases arising under the National Labor Relations Act in

NIRB v. Melrose Processins Co., 351 F.2d 693, 698 (8th Cr.
1965):

It would indeed be the unusual case in which the
i nk between the discharge and the [protected] activity
could be supBIied exclusively by direct evidence.
Intent is subjective and in nmany cases the discrimna-
tion can be proven only by the use of circunstanti al
evidence. Furthernore, in analyzing the evidence,
circunmstantial or direct, the [NLRB] is free to draw
any reasonabl e inferences.

Grcunstantial indicia of discrimnatory intent by a mne
operator against a conplaining mner include the follow ng:
knowl edge by the operator of the mner's protected activities;
hostility towards the mner because of his protected activity:
coincidence in time between the protected activity and the
adverse action conplained of; and disparate treatnent of the
conplaining mner by the operator.

M. Mucho's Protected Activity

It is clear that M. Mucho had a ri?ht to make a safety
conplaint or to bring to the attention of nanagenent safety
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matters which he believed presented a potential hazard to m ners.
Equally clear is the fact that ang such safety conplaint is a
protected activity which may not be the notivation by mne
managenent for any adverse personnel actions against M. Micho,
see: Secretary of Labor ex rel. Pasula v. Consolidation Coal
co., 2 FMBHRC 2786 (Cctober 1980), rev'd on other grounds
sub nom Consolidation Coal Co. v. Marshall, 663 F.24 1211
(3@ cir. 1981), and Secretary of lLabor ex rel. Robinette v.
united Castle Coal Co., 3 FMSHRC 803 (April 1981); Baker v.
Interior Board of Mne Qperations Anneals, 595 F.2d 746 (D.C
Gr. 1978); Chacon, supra. The conplaint nmust be nade wth
reasonabl e pronptness and in good faith, and be communicated to
m ne managenment in order to afford nanagenent with a reasonabl e
opportunity to address it. See: MSHA ex rel. Mchael J. Dunmo
and James Estle v. Northern Coal Commanv, 4 FMSHRC 126 (February
1982); Mller v. EMSHRC, 687 F.2d 194, 195-96 (7th Cr. 1982);
Sammons v. Mne sevices C0., 6 FMSHRC 1391 (June 1984); Secretary
ex rel. Paul Sedamer et al., v. Consolidation Coal company,
8 FMBHRC 303 (March 1986); Mller v. EMSHRC, 687 F.2d 194 (7th
Gr. 1982); Sinpson v. Kenta Energy. Inc., 8 FMSHRC 1034, 1038-40
Sﬂuly %ggg;; Dillard Smth v. Reco, Inc., 9 FMSHRC 992

une

In addition to his protected right to nake safety
conplaints, M. Micho also had a protected right to file a
di scrimnation conplaint without fear of reprisal or adverse
action. In the instant proceedings, M. Micho contends that his
transfer on or about February 8, 1991, from his position of chi ef
engineer at the No. 84 mine to a staff engineer's position at the
mne central office was an adverse personnel action pronpted by a
safety conpl aint which he nade to m ne managenent on or about
January 24, 1991. He takes the position that this conplaint was
a protected activity pursuant to section 105(c) of the Act, and
t hat nmanagenent acted illegally when it transferred hi mbecause
of the conplaint. M. Micho further contends that his subsequent
layoff fromhis staff engineer's position at the central office
on or about June 7, 1991, was |ikew se discrinmnatory and retal-
latory because it was pronpted by his filing of a discrimnation
conpl aint challenging his transfer

6 FMBHRC 1842, 1947-48 (August 1984), the Conm ssion held that an
adverse action is an act of conm ssion or om ssion by the opera-
tor subiectina the affected mner to discipline or a detrinent in
his employment relationshin, and that any determnation as to
whet her an adverse action was taken nust be nmade on a case-by-
case basis. The Comm ssion followed this approach in Ronnv
Boswel | v. National Cenent Comnanv, 14 FMSHRC 253 (February
1992), when it concluded that a mner who was transferred to a

| ower paying hourly job suffered an adverse action even though he
earned nore annually in his new job than he would have in his
previ ous one.

In Secretary ex rel Jenkins v. Hecla-Dav Minez cern.,
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On the facts of this case, | conclude and find that

M. Micho's transfer fromthe position of head of the engi neering
department at Mne No. 84 to a staff engineer's position at the
mne central office one mle away was an adverse personnel

action. Athough it is true that M. Micho retained his salary
and ot her benefits and still had the title of mne manager, it is
clear to ne that his transfer was in effect a denotion to a | ower
engi neer's position, with no supervisory authority, and with no

managenent responsibilities. | further conclude and find that
M. Mcho's lay off was al so an adverse personnel action, and was
for all intents and purposes a termnation from his job.

Wth the exception of the cut-through event of January 24,
1991, there is no evidence that M. Micho ever made any prior
safety conplaints to mne managenent, or to any state or Federa
I nspector or mne enforcenent agency. There is also no evidence
that M. Micho ever nade any safety conplaints, or raised any
safety issues, with any of the three nmanagenent officials who he
clains were responsible for his transfer and subsequent |ay off
(Fi sher, Metheny, and Jones).

The evidence establishes that in the course of a discussion
at the beginning of the norning shift on January 24, 1991, at the
mne map in the mne foreman's office, M. Micho explained his
ventilation plan to underground m ne foreman Duval I, underground
m ne superintendent Black, and other m ne managenent personnel
M. Micho was at that tine servin? as the head of the engineering
departnent, and the ventilation plan in question included the use
of a double row of steel stoppings to maintain the ventilation at
acceptabl e |l evel s during the 1 npending cut-through |inking the
No. 7A and No. 53P panels in anticipation of placing the longwall
I n production,

The evidence further establishes that during the discussion
at the mne map, one or nore of the participants-other than
M. Micho either suggested or brought up the question of using
alternative nmethods of maintaining the ventilation during the
cut-through. These alternatives included the use of canvas
ventilation checks, no curtains at all, and air regulators, and
M. Micho becane upset and sonewhat agitated by the suggestion
that these alternate ventilation controls mght be used in lieu
of his suggested stoppings plan. | find credible M. Mucho's
testinony that he inforned the grouP who were present of his view
that the use of curtains would result in an air change and that
he tried to convince themto adopt and follow the stoppings plan
that he had developed. | also find credible M. Micho's belief
that the use of anr of the alternative ventilation devices other
t han stoppings would result in an air change and a potentially
dangerous situation and | conclude and find that M. Micho's
safety concerns were reasonable and good faith concl usions based
on his ventilation expertise and the facts then known to him
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_ Al though M. Micho conceded that he may not have clearly and
directly made his safety concerns known during the initial .
di scussion at the mne map, M. Duvall confirned that M. Mucho
comrent ed about air changes and | ack of control over the air
pressure if stoppings were not used, and M. Duvall agreed that
using check curtains would be unsafe. Further, M. Black con-
firmed that M. Micho stated that doing anything other than using
his stopping plan would create a dangerous situation, and he
confirmed that he understood what M. Micho neant by this
st at ement . o

M. Mucho's credible testinmony, which is essentially corrob-
orated and unrebutted by M. Duvall, further establishes that
after the mne naP di scussion, M. Micho went to M. puvall's
office and directly and unequi vocal |y communi cated to himhis
safety concerns about ignoring his stoEpings ventilation plan and
u3|n% any of the other alternative nmethods which were the topic
of the 3roup discussion.  This conmunication by M. Micho
included a veiled warning to M. Duvall that he would be held
accountable as the mne foreman for any ventilation breakdown and
rﬁsu:tlng hazardous conditions, including possible violations of
the |aw.

| conclude and find that Mr. Mucho's discussions at the mne
map concerning the safe cut-through procedures and the need to
maintain proper ventilation, and his subsequent conversation with
mne foreman Duvall in his office were safety related and in the
nature of safety conFIaints and communi cati ons based on
M. Micho's reasonable and good faith belief that the failure to
follow his ventilation stoppings plan would likely result in
serious ventilation problens and potential safety hazards.
Accordingly, | conclude and find that the articul ation'and
communi cation of these safety concerns by M. Micho was protected
activity, and the respondent would be prohibited from discrim-
nating against M. Micho because of that activity. | further
conclude and find that the filing of his discrimnation conplaint
after his transfer to the central office was also protected
activity, and the respondent would |ikew se be prohibited from
discrimnating against M. Micho for filing the conplaint.

The evi dence establishes that the respondent pronptly
responded to M. Mucho's safety concerns by inmmediately con-
structing the ventilation stoppings in question, and M. Micho
hi nsel f conceded that he knew as soon as he spoke with M. Duval
in private that his reconmended ventilation plan for the cut-

t hrough woul d be foll owed.

M. Mucho's Transfer of Februarv 8. 1991

As the conplainant in this case, M. Micho has the burden of
establishing by a preponderance of all of the credible evidence
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that his protected safety concerns during the mne map dis-
cussions and his protected safety conplaint to mne forenman
Duval | on January 24, 1991, was known to those managenent
officials who he clains nmade the decision to transfer himfrom
the head engineer's position at Mne No. 84 to a staff engineer's
osition at the central office, and that the decision to transfer
imwas in part based on his conPIalnt. In short, M. Mcho nust
establish a nexus between his sarety conplaint and the adverse
personnel action (transfer). See: Sandra Cantrell v. Glbert
| ndustrial, 4 FVBHRC 1164 (June 1982): Alvin Ritchie v. Kodak
Mnins Comnanv, Inc., 9 FMSHRC 744 (April 1987), _Eddie D Johnson
v. Scotts Branch Mne, 9 FMSHRC. 1851 (November 1987); Robert L.
Tarvin v. Jim Walter Resources, Inc., 10 FMSHRC 305 (March 1988);
Conni e Mullins v. Cdinchfield Coal Commanv 11 FMSHRC 1948
(Cct ober 1989).

As noted earlier, in the absence of any direct evidence that
management's decision to transfer M. Micho was notivated in part
by his safety conplaint, a discrimnatory notive may be deter-

m ned by circunstantial evidence show ng that managenent knew he
had made the conplaint and were hostile towards hi mbecause of
the conplaint, the coincidence in time between the conplaint and
transfer, and any disparate treatment accorded M. Micho.
Reasonabl e i nferences of notivation may be drawn from such
circunmstantial evidence, Secretary ex rel. Chacon v. Phelps Dodae
Corn., sunra. Sammons v. Mne Services Co., sunra. However, it
has been held that an enployee's "mere conjecture that the

enpl oyer's explanation is a pretest for intentional discrim-
nation is an insufficient basis for denial of summary judgnent".
Branson V. Price River Coal Co., 853 F.2d 768, 46 FEP Cases (BNA)
1003 (10th Gr. 1988). There nust be evidence of discrimnatory
intent or evidence fromwhich a reasonable inference of discrim-
natory intent can be drawn.

The critical question in this case is not whether the
respondent treated M. Micho in a reasonably fair manner when he
was transferred, but whether or not that transfer was nmade in
part because of his engaging in a protected activity. As appro-
priately noted by Judge Broderick in Jinmv Sizemore and David
Rife . Dollar Branch Coal Comnanv, 5 FMSHRC 1251, 1255 (July
1983), ". . .the Commssion has no responsibility to assure
fairness in enploynment relations or to determ ne whether an
enpl oyee was discharged for cause, but only to protect mners
exercising their rights under the act". And, as stated by the
Conmission in Bradley v. Belva Coal Co., 4 FMSHRC 982 (Junhe
1982), “our function is not to pass on the wi sdom or fairness of
such asserted business justifications but rather onIK to deter-
m ne whet her the% are credible and, if so, whether they would
have notivated the particular operator as claimed."

M. Micho does not allege that his removal as manager of the
No. 84 Mne by M. Fisher on Decenber 7, 1990, was discrimnatory.
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M. Fisher's credible testinony establishes that his decision to
make a managenent change and to place M. Metheny and M. Jones
in charge of the mne was based on his belief that the mne could

be operated nore efficiently by a change in managenent. In the
absence of any evidence to the contrar?/, | conclude and find that
as president of the conpany, it was well within M. Fisher's

managerial discretion to remove M. Micho as m ne nanager. As a
matter of fact, M. Micho agreed that the mne was a struggling
and borderline operation that was in need of nore discipline, and
he confirned that it was his desire to stay on as head of the

engi neeri ng departnent because that Lob had | ess pressure and
offered himbetter job security in the event the mne were sold
(Tr. 28-30; 39-40).

The thrust of M. Micho's conplaint in his belief that
M. Jones found out about the cut-through discussion of
January 24, 1991, and threatened to fire himthe next day over
that incident. A though M. Jones did not follow through wth
his alleged threat to fire M. Micho, M. Micho nonethel ess
suggests that M. Jones perceived his safety concern as an
interference wwth M. Jones' authority to manage the mne or an
interference with the longwall production schedule, and decided
to have himtransferred. M. Micho further asserts that
M. Metheny, at the request of M. Jones, and with the approval
of M. Fisher, nmde the decision to transfer him and that all
three of these managenent officials conspired to transfer him
because of the cut-through incident of January 24, 1991.

The evidence establishes that the decision to transfer

M. Micho to the central office was nmade by M. Metheny and not
by M. Jones. M. Fisher accepted M. Metheny's judgenent that

. Mucho should be transferred and he concurred i n the decision.
M. Metheny and M. Fisher denied any know edge of the cut-
t hrough incident prior to the transfer, and they denied ever
discussing the matter with M. Jones prior to the transfer. They
testified that they first |earned about the cut-through discus-
sion after M. Micho filed his conplaint. Having viewed
M. Metheny and M. Fisher in the course of the %earing, | find
themto be straightforward and credi bl e witnesses, and | believe
that they were unaware of M. Mucho's cut-through safety concerns
or his conversation wwth M. Duvall prior to M. Micho's
transfer. Accordingly, | find no credible evidentiary support
for M. Micho's suggestion that M. Metheny's decision to trans-
fer him and M. Fisher's concurrence in that decision, were
pronpted or notivated in any part by the safety concerns raised
by M. Micho during the cut-through discussion at the mne nmap or
during his subsequent conversation with foreman Duvall.

M. Micho's conclusion that M. Fisher and M. Metheny were

aware of the cut-through discussions prior to his transfer is
based in part on M. Micho's specul ative belief that such a
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transfer could not have been acconplished wi thout a discussion
among hi gher managenment officials such as M. Fisher and opera-
tions manager Brisky (Tr. 111). However, M. Brisky, who was
retired at the tinme he was deposed and had nothing to |ose by
testinony favorable to M. Micho, made no nention of anY such

di scussion that he may have participated in, and it woul d appear
fromhis testinmony that he was not even consulted about

M. Metheny's decision to transfer M. Micho. M. Fisher and
M. Metheny confirmed that they discussed M. Mucho's transfer
prior to M. Metheny's decision of February 8, 1991, but there is
no evi dence or any supportable inferences that the discussion

i ncluded the cut-through incident of January 24, 1991

| find no credible evidence of any aninus on the part of
M. Metheny or M. Fisher towards M. Micho. |ndeed, at the tine
that M. Fisher decided to relieve M. Micho of his mne
manager's responsibilities, rather than firing him or transfer-
ring himat that time, M. Fisher decided to keep M. Micho at
the mne at the urging of M. Mtheny who believed that M. Micho
coul d make a nmeaningful contribution in an engineering capacity.
M. Metheny and M. Micho confirmed that after M. Mcho was
transferred, M. Metheny visited and spoke with M. Micho at his
new job in the central office on two or three occasions, and |
find no evidence of any ill-wll on the part of M. Metheny
towards M. Micho, and M. Micho has not asserted, nor has he
established, that M. Metheny was angry with him or exhibited any
hostility towards him As for M. Fisher, although he expressed
some personal reservations about M. Mucho's managenent skills, |
find no evidence of any hostility or ill-will on his part towards
M. Micho. Indeed, even after M. Micho filed his discrimnation
and EEOCC age discrimnation conplaints, M. Fisher net with him
to discuss his job situation and there is no evidence or sugges-
tion that this neeting was other than cordial, nor is there any
evidence that M. Fisher ever exhibited any hostility or anger
towards M. Micho during their enployment relationship.

M. Micho confirned that when he served as m ne nanager, and
in order to address certain nanagenent and suFervisory probl ens,
he too made deci sions affecting mne personnel, including
removal s and reassignments (Tr. 175-181). He al so confirned that
he participated i n managenent di scussions and deci si ons which
included the nmonitoring of the performance of forenman Durko,
whi ch subsequently resulted in his cut in pay and subsequent
retirement, and the lay off of foreman Error (Tr. 221-232).
Further, M. Micho candidly admtted that the appointnent of
M. Jones by M. Fisher to the No. 84 Mne was in response to
managenent problens that M. Micho hinself had been reporting for
a couple of years (Tr. 175).

The record in this case reflects that M. Micho was not the
only managerial enployee affected by M. Fisher's decision to
install a new managenent team at the No. 84 Mne. M. Mtheny
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confirmed that during the period from Decenber, 1990, through the
first part of February, 1991, he brought in a superintendent, a
shift foreman, and a longwall foreman from another mne (Tr. 96).
M. Bookshar, who previously headed the engineering department
when M. Micho was mne manager, did not return to that position
after M. Miucho was transferred, and M. Cooley was placed in
charge of engineering (Tr. 119).

M. Fisher relieved M. Brisky fromhis position of senior
manager of mne operations at the sanme tine that M. Micho was
relieved of his mne manager's duties,’" and M. Brisky subse-
quently retired on February 1, 1991 (Tr. 10; 240). M. Bl ack,
who testified that he felt pressured by M. Jones, and that
M. Jones threatened to fire himon many occasions, is still
enpl oyed at the m ne as the senior nmanagenent person and superin-
tendent of underground operations. M. Jones has since left his
enpl oyment and retired arter a disagreenent with M. Fisher about
another position and pay. M. Mucho's personal |og contains
entries tor February 13 and 22, 1991, MNarch 12, and July 29,
1991, confirm ng several additional managerial lay offs, a job
elimnation, and additional reassignnments and changes anong
foremen and ot her managers.

M. Micho characterized M. Jones as a very hard worker who
wor ked | ong hours and who was wel|l informed as to what needed to
be acconpl ished at the m ne when he and M. Metheny assuned their
managerial roles (Tr.24, 45-46). M. Jones conceded that his
managenent style was "very aggressive and a |l ot of discipline",
and the respondent's counsel conceded that M. Jones' nanagenent
style included threatening people with discharge (Tr. 26, 28-29).
The fact is, however, that M. Jones never followed through with
his January 25, 1991, statenent to M. Hayden that he should fire
M. Micho, and he decided to keep M. Micho on because he
bel ieved he could make a contribution. Two weeks passed before
M. Metheny nade the decision to transfer M. Micho and he
advised M. Jones of his decision by telephone.

M. Micho conceded that his conclusion that M. Jones found
out about the cut-through discussion was based on his perception
of a change in M. Jones' ™"actions and behavior” towards him
whi ch nmade hi m "suspicious" (Tr. 107). However, | take note of
M. Mucho's testinony that prior to his transfer on February 8,
1991, he and M. Jones had a rel axed congenial relationship, and
that on the very day of the cut-through discussion of January 24,
1991, he and M. Jones had a congeni al neeting and M. Jones
never nentioned that incident (Tr. 48-49: 168). | also take note
of M. Jones's testinony that prior to the cut-through matter,
his opinion of M. Micho changed, and he renoved M. Micho from
t he managenent "chain of command" of people who would fill for
himin his absence (Tr. 17).
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M. Jones testified that he harbored no aninosity towards
M. Micho. M. Black, who also experienced a feeling of aloof-
ness on the part of M . Jones, testified that M. I\/Et hen\é told
himthat M. Jones felt inferior and intinidated b | ack' s
knowl edge. M. Bl ack charact erized the relati onshl p between
M. Micho and M. Jones as "businesslike and not overly friendly"
(Tr. 74), and although M. Black stated that M. Jones once told
himthat he did not like M. Micho, on further questioning,
M. Bl ack conceded that he could not recall whether M. Jones
actual |y nmade such a statenment of whether he deduced it from
their conversation. M. Black also testified that during the
tinme that M. Jones was in charge of the mne and M. Micho was
still there, the salaried personnel in general were not speaking
}o elac_h other and it was a tense period of apprehensi on and m xed
oyal ti es.

M. Black testified to a conversation he overheard on
January 18, 1991, while underground with M. Jones and several
union and mne officials. He stated that M. Jones made a
statement that he would fire foremen if it was necessary and that
vhe al nost fired Tom Micho | ast FrldaT" (Tr. M. Bl ack
recorded this incident in his personal |og (Exh| bit C 93), but he
could not further explain the statement attributed to M. Jones
and he did not know whether it was true and sinply recorded what
he heard. |In the absence of any further clarification and
explanation, | cannot conclude that this purported isol ated
st at enent by M. Black sufficiently establishes aninus on the
part of M. Jones towards M. Micho. The fact is that M. Jones
did not fire M. Micho, and three weeks passed before M. Micho
was transferred by M. Metheny.

| find no credible evidence that M. Jones ever expressed
any aninosity towards M. Micho directly, or that he openIK
expressed his anger or showed any dislike of M. Micho in his
presence. M. Jones does not deny that he was upset with
M. Micho when he spoke with M. Hayden on January 25, 1991, nor
does he deny that he rrade the statement that he should fire
M. Micho. However, Erevi ousl¥/ noted, M. Jones did not
follow through wth hIS threat to fire M. Mcho, and he asserted
that his displeasure with M. Micho stenmed fromhis frustration
with the engineering departnent, his belief that he was not being
accorded any respect and was bei ng given the runaround, and his
feeling of pressures from M. Mtheny and M. Fisher to conpl ete
the 33 Mains project.

M. Jones, M. Mtheny, and M. Fisher all denied any
connection between M. Mucho's cut - t hrough safety conplaint and
his transfer of February 8, 1991. Three additional credible
witnesses testified to other reasons for the transfer.  Superin-
tendent Hasbrouck testified that M. Fisher told him that
M. Micho was transferred because his continued presence at the
No. 84 Mne was "awkward and unconfortable@, and M. Hasbrouck
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interpreted this to nean that M. Mcho, as the fornmer mne
manager, clashed with the newl y appoi nted nanagenent.

M. Micho's personal journal has an entry for February 11, 1991,
3 days after his transfer, which reflects a statenment by

M. sbrouck that M. Miucho was transferred because his presence
at the mne was awkward for both managenent and M. Micho.
Assistant M ne Inspector Ross testified that M. Hayden told him
that M. Micho was transferred because his presence at the m ne
as the former manager was disruptive because people continued to
go to himwth therr problens rather than going to the new
managemnent .

Human Resources Manager Robertson testified that he believed
M. Micho was transferred because the mne |ost noney and had a
poor performance record under M. Mucho's managenent, and that
after new nmanagenent cane in, there was a "divided |oyalty
situation” at the mne. M. Robertson's testinony is consistent
with an entry in M. Micho's journal on March 1, 1991, noting a
statenent by M. Robertson that he told M. Fisher that M. Micho
was "caught up in situation and that what happened with the
| ong-wal [ woul d have happened anyway". The notation also reflects
a statenent by M. Robertson that the performance of the No. 84
M ne "was the worst in its history" and that M. Micho just
happened to be manager.

The focal %oi nt of M. Micho's suspicion that M. Jones
| earned about the cut-through matter prior to his transfer is the
testimony of Ms. Cooley. In her pretrial deposition, M. Cooley
testified to a conversation that she had wwth M. Hayden on or
about the day that M. Micho was cleaning out his office at the
mne to nove to the central office. Ms. Cooley could not recall
M. Hayden's exact words. She testified that the "general gist"
of the conversation was M. Hayden's reference to an earlier
“"jncident" about an air change when sections 7A and 53P were
cutting into each other, and M. Micho's "concerns about how sone
peopl e wanted to do it". M. Cool ey "guessed" that there had
been "a scene" and that Mr. Jones was "very nmad about that, and
had wanted to fire Tom because of that". M. Cooley further
stated that M. Hayden nentioned that M. Micho had not passed on
certain unspecified information to M. Jones, M. Jones' feeling
that "a ship couldn't have two masters", his belief that people
continued to seek out M. Micho for decisions, and M. Jones'
feeling that he woul d never be able to be in charge of the mne
while M. Micho was still there.

At trial, M. Cooley confirned that she nmade no notes of her
conversation with M. Hayden. She reiterated her previous
deposition testinmony and confirmed that M. Hayden told her that
M. Jones had informed himthat M. Micho was transferred from
the nmine because "a ship could not have two masters" and that
ﬁeo%le still went to M. Micho for decisions and advice because
e had previously been in charge for so |ong.
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M. Bookshar testified that after M. Mucho's transfer,
M. Cooley told him about her conversation with M. Hayden and
informed himthat M. Hayden told her that M. Jones was mad
apout the cut-through incident and wanted to fire M. Micho at
that time over that matter. M. Bookshar confirmed that
ws. Cool ey al so told him about the coment that ®a ship cannot
have two masters", but he could not recall that wms Cooley said
anything about people continuing to relg on M. Micho, or"
M. Jones' feeling that he would never be in charge of the mne
as long as M. Micho was still there. There is no evidence that
M. Bookshar ever spoke with M. Hayden about the cut-through
matter, and whatever he knew about "the matter he |earned second-
hand from Ms. Cooley. Having viewed M. Bookshar duri n% hi s
testimony, | detected that he was not too enchanted wt
M. Jones, and given the fact that he was not retained as head of
the engineering department, and characterized hinself as a very
good friend of M. Micho, | amnot convinced that his testinony
was totally unbiased.

. M. Micho confirmed that he began keeping a detailed log or
journal on Decenber 7, 1990, the day he was renoved as mne
manager, and that he did so out of concern for his enployment
situation. He believed that it was in his best interest to keep a
| og because he knew about M. Jones' nanagenent style and reputa-
tion as "a tree shaker". However, | take note of "M. Mucho's
adm ssion that he made N0 contenporaneous journal entry about the
cut-through incident and his disagreement and objections about
proceeding with the cut-through wthout follow ng his stopping
|a?f and that he added a journal entry covering that event at a

ch later time (Tr. 169; Tr. R-20). Gven M. Mucho's obvi ous
concern for his continued enploynent situation after his renoval
as mne manager, and his decision to keep a log for his own
protection, [ find it strange that M. cho di'd not deemit
particularly inportant to make the cut-through journal entry on
January 24, 1991, when the event occurred.

M. Mucho's journal contains the followng notation for
February 11, 1991:

Per BB.Fran in ntg. w/My on 2/8/91. M J. indicated
that there was too nuch allegiance to T.P.M  Can't
have 2 bosses (Masters) and that's why TPM was noved to
c.o. According to MJ. there were a couple of incidents
(of d|sloyalty? that made him nad.

M. Mucho's journal contains the following entry for
February 15, 1991:

Tal ked to Fran C. . . .said Bill B. is "spastic" over

events. Said he had neeting w/M3 this AM about this.
Asked her about what BB said M3 told her about why |
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\p]/as trt?nstferreg._ She s%i ddthatt CH was one thatI tol d
er about nme being noved due to _loFaltigs, peopl e
comng to me for things, etc. Said she didn't renenber
MJ saying that but CH (who nust have gotten from M)
talked to RB & WR

An additional journal entry b% M. Micho on February 15,
1991, IS a coment concerning his belief that managenent”s
putting his brother "on notice" appeared to be in retaliation
against M. Micho and his "loyalists".

My interpretation of M. Mucho's.g'o.urnal entries for
February 11, and 15, 1991, is that within a week after his
transfer of February 8, 1991, during conversations wth
Ms. Cooley, M. Micho was told that the reasons he was trans-
ferred were M. Jones' belief that there was too nuch loyalty to
M. Micho and that the mne cannot have two bosses. There is
absolutely no nention of the cut-through event of January 24,
1991, in these journal entries, nor is there any statenent or
hint that the cut-through incident had anything 'to do wth
M. Micho's transfer. wever, subsequent journal entries on
March 10, and 11, 1991, nore than one nonth after the transfer,
contains a notation that M. Bookshar spoke with M. Micho on
those days and advised him that he "had heard" that the transfer
"revol ved around" the cut-through incident, and that M. Jones
found out about it and was going to fire M. Micho on the spot
over t hat incident, but was convinced by M. Hayden to thin
about it over the weekend. A second notation reflects a
statement by M. Bookshar expressi n% his concern that he and
Ms. Cooley were the “only ones who knew info.about M} going to
fire me over air incident".

Ms. Cooley testified that she spoke with M. Hayden on or
shortly after February 8, 1991, the day M. Micho was trans-
ferred, and that the general gist of the conversation was that
M. Jones was upset and mad at M. Micho because of the cut-
through incident and wanted to fire him over that matter.

M. Bookshar's testinmony reflects that he |earned about _

. Cooley's conversation with M. Hayden from Ms. Cooley during
a conversation with her after M. Mucho's transfer. Yet, nowhere
in M. Micho's journal entries of February 11, and 15, 1991, is
there any mention of M. Hayden's purported statenents to
Ms. Cool e¥] that M. Jones had threatened to fire M. Micho over
the cut-through incident. |t seens reasonable to me that if
M. Hayden had in fact nade the statements attributed to him by
Ms. Cool ey, she would have conmunicated this to M. Micho during
their conversation of February 15, 1991, when he asked her about
her know edge of any reasons for his transfer. Her apparent
failure to do so at that time raises a question in m nd about
Ms. cCooley's credibility and the reliability and probative val ue
of her testimony concerning her purported cut-through
conversation with M. Hayden.
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M. Micho confirnmed that he spoke with Ms. Cool ey on
February 15, 1991, and that she did not mention the cut-through
incident. M. Micho explained that he considered the statenents
"divided loyalties", "a ship not bei ng able to have two masters",
etc., Which were communicated to himby Ms. Cooley as reasons for
his transfer, to be "code words", and be probed no further and
asked Ms. Cool ey no further questions because he did not want to
ut her "on the spot" (Tr. 187-188). M. Micho al so confirned
hat he never spoke to M. Hayden about his conversation with
Ms. Cooley, and he explained that he did not feel "close enough®
to M. Hayden to speak with himabout his know edge of the
reasons for his transfer and the statenent attributed to him by
Ms. Cooley (Tr. 239).

M. Micho further confirmed that when he spoke with human
resources manager Robertson on March 1, 1991, |less than a nonth
after his transfer, he acknow edged to M. Robertson that it was
obvious that the respondent had no plans for himand that he
(Mucho) woul d be | eaving and woul d be anenable to tal king about a
severance arrangement (Tr. 117-118). Under these circunstances,
and considering the fact that M. Mucho had kept a rather
detailed journal to protect his enploynent interests, had
recei ved I nformation from M. Cooley and M. Bookshar which sug-
gested sonme ulterior notive for his transfer, and M. Mucho's
recognition that his continuous enpl oynent was on tenuous
rounds, | find it difficult to understand why he abandoned any
urther efforts to pursue the cut-through matter with Ms. Cool ey
and M. Hayden. Hs failure to do so, coupled with his adnm ssion
that he included a reference to the cut-through incident in his
journal well after the event as an after-thought, raises a
serious credibility doubt in ny mnd concerning M. Mucho's
after-the-fact suspicion and specul ation that M. Jones found out
about the cut-through incident and sonehow convinced M. Metheny
and M. Fisher to transfer M. Micho because of that incident.

On the basis of the foregoing findings and concl usions, and
after careful scrutiny of all of the testinony and evidence in
this case, | find no credible evidence to support a concl usion
that M. Jones was aware of M. Mucho's safety concern or com

| aint concerning the cut-through, and that as a result of that
now edge, he sonehow convinced M. Metheny or M. Fisher to
transfer M. Micho to the central office because of that

incident. Even if M. Jones had know ed?e of the cut-through
incident, for the reasons which follow, cannot concl ude t hat
this had anything to do with the decision to transfer M. Micho
to the central office. | conclude that M. Mcho woul d have been
transfered in any event.

As noted earlier, the decision to transfer M. Micho was
made by M. Metheny, with M. Fisher's blessing. | find no
credi bl e evidence to establish that M. Jones was consul ted
before the decision was made by M. Metheny to transfer
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M. Micho, After careful review of M. Jones' testinony, it
seens obvious to me that after the initial "honeymoon period" of
two or three weeks after M. Jones' jnitial arrival at the nne
was over, M. Jones began |osing confidence in M. Micho and had
reservations and msgivings about his continued presence at the
m ne.

M. Jones testified that as tine passed, his opinion of
M. Micho changed, and M. Jones renoved M. Micho from the
“chain Of command" of individuals who would fill in for himin
his absence. M. Jones also ex?ressed some m sgivings about the
offensive tone of a letter drafted by the engineering departnent
and mailed to a State mning official over his signature.
M. Jones expressed his frustrations and dissatisfaction with the
engi neering department, and he questioned the accuracy and
credibility of the engineering information which he was receiving
and passi n% on to higher management officials. M. Jones also
felt that he was being msled by the erl\l/gl neering departnent, that
he sensed vfactions® who relied on M. cho, that he could not
receive an){] unbi ased opinions from the engineering department,
and that the information he was receiving was being rearranged
because the departnment did not want to go agai nst . Mucho.
Sone of the information received by M. Jones resulted in his
comuni cating with M. Fisher and confessing error, and inviting
M. Fisher to fire himif he deemed it appropriate.

M. Jones testified that he infornmed "everyone in nanage-
ment" of his disconfort with the situation which existed at the
mne and he characterized it as "a constant every-day battle". |
believe that it is reasonable to conclude that M. Jones dis-
cussed his managenent problens with M. Mtheny and that
M. I\/bther_% was aware of his frustrations. | "also believe and
find credible M. Metheny's belief that M. Jones did not have
the total support of all managenent personnel at the No. 84 M ne,
and that there were divided !o?/altles toward M. Micho and
M. Jones. | also find credible supﬁort for a conclusion that
there was friction over M. Jones' threatening managenment style,
which was in contrast to M. Micho's previous nanagenent style
prior to his renoval as manager.

| conclude and find that M. Metheny's explanation that he
transferred M. Micho after concluding that mne personnel were
not respondi n% to M. Jones, and that M. Mcho's continued
resence at the mne was disruptive, were reasonable and plausi-
|e reasons for the transfer. | further conclude and find that
M. Metheny and M. Fisher acted well within their managerial and
discretionary authority in effecting M. Micho's transfer, and
t hat thely were free to make managerial judgments which they
reasonably believed would result in a productive and harnoni ous
mne operation. | reject M. Micho' s suggestions that mne
managerent, nanely, M. Jones, M. Mtheny, and M. Fisher,
conspired to transfer himfromthe No. 84 Mne to the central

820




of fice because of the safety concerns that he expressed in
connection with the cut-through matter of January 24, 1991.

M. Micho's June 7, 1991, 1ay Of

M. Micho alle%es that the respondent termnated his eanoK-
ment on June 7, 1991, and laid himoff out of retaliation for the
iling of his MSHA discrimnation conplaint on March 28, 1991

_ | take note of the fact that fromthe day he was renoved as
m ne manager by M. Fisher on Decenmber 7, 1990, until he was |aid
off, M. cho continued to receive his full salary at the paﬁ
level of a mne manager. | assume that the respondent could have
revised M. Micho's job description and nade an adjustment in his
salary to reflect his new position as a project engineer when he
was transferred to the central office on February 8, 1991, but it
did not do so. Even after he filed his conmplaint with MSHA and a
simul taneous age discrimnation conplaint with the State EEQC,

M. Micho's salary remained unchanged until he was laid off. It
seens to ne that 1f the respondent wanted to retaliate against
M. Micho it would have cut his pay to reflect his new job
responsibilities rather than allowng himto retain his mne
nana?er's pay for more than two nonths after his discrimnation
complaint was filed.

| believe that M. Micho's tenuous enploynent situation wth
the respondent began on Decenmber 7, 1990, when company president
Fi sher renoved him as mne manager and replaced himwth the
Met heny- Jones management team | conclude that M. Micho realis-
tically appraised his prospects for continued enployment with the
respondent at that time, and for that reason he began consol]j-
dating his notes and keeping a detailed log or journal for his
own protection. M. Mcho candidly admtted that upon his
removal as head of the engineering department and transfer to the
central office he knew that he had been "effectively termnated"
and that it was "only a matter of time" before he would be
termnated (Tr. 184). He also confirned that he also made that
statenent to M. Fisher during a subsequent neeting with him
after he had filed his conmplaint (Tr. 193).

M. Micho testified that he met with human resources
director Robertson on March 1, 1991, approxinmately a nonth before
he filed his conplaint, and that he suggested a severance
arrangement to M. Robertson and infornéd him that ®*it's obvi ous
they have no _plans for me, as far as |'m concerned, |'m going
out™ (Tr. 117-118%. M. Robertson confirned that he net with
M. Micho before he filed his conplaint and that M. Micho
informed himthat he wanted to |eave the conpany and briefly
nmentioned a severance settlenent, but he did not nention the
cut-through incident. M. Robertson's credible and unrebutted
testimony further reflects that he had a second neeting wth
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M. Micho after he filed his conplaint, and M. Micho at that
tine informed M. Robertson that he wanted a severance settl enent
amounting to 2 to 3 years of his salary. M. Robertson inforned
M. Micho that this was beyond what the conpany could offer.

The record reflects that approximately a month after filing
his conplaint, M. Micho received a 1hob offer as a project
engi neer from the superintendent of the No.. 33 Mne. M. Micho
testified that he rejected the offer because the job offered no
security, it was not a conparable job, and he woul d have a two-
hour comute and woul d have to take a 9.4 percent paﬁ cut.
M. Robertson confirnmed that he informed M. Micho that he would
take a ﬁay cut if he accepted the job, but he pointed out that
M. Micho woul d have been at the top of the ﬁay_ scale for that
position. M. Micho subsequently rejected the job after con-
sulting his attorney, and M. Robertson testified that when
M. Micho rejected the job he gave himno reasons other than his
belief that 1t was not a legitimte offer. The record al so
reflects that in addition to the engineer's job offer at the
No. 33 Mne, M. Micho was inforned that soneone had inquired at
t hat m ne about possible plant foreman or first |ine supervisory
positions for M. Micho, but that the individual to whomthe
Inquiry was addressed did not want to "insult®™ M. Micho with
such offers. M. Robertson confirned that he made an effort to
find a job for M. Micho by submtting his name to Bethl ehem
Steel for possible placenment, but no response was forthcon ng.

M. Fisher confirmed that he met with M. Micho on I\/E\){1 15,
1991, after the conplaint had been filed, and that M. Micho
"made it very, very clear to nme that too nmuch water had gone
under the bridge, that he felt that he had to sever his
relationship wth Bethl ehem Steel and Bethenergy" (Tr. 256).

M. Hasbrouck testified that M. Fisher infornmed himabout his
meeting wwth M. Micho and told himthat M. Micho was adamant
and that he wanted to |eave the conpany. M. Hasbrouck further
testified that he had previously discussed wwth M. Mucho's his
assignnent to his office and his job situation and that M. Micho
told himthat "he just wanted out of this conpany. He had enough
of Bethenergy and wanted to |eave" (Tr. 156). M . Hasbrouck al so
confirmed that M. Fisher informed himthat M. Mucho's assign-
ment to his office was tenmporary (Tr. 148).

M. Fisher further testified that in view of M. Mucho's
statement that he did not wwsh to remain with the conpany, and in
light of his prior rejection of a job offer at the No. 33 M ne,
he (Fisher) did not offer to retain M. Micho in a human
resources position that may have been available after the retire-
ment of the individual in that position. M . Fisher concl uded
that it would have been fruitless to offer M. Micho that
position, and he believed that it becane obvious that the next
step would be M. Mucho's termnation.
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A week following M. Mch
M. Robertson infornmed M. Mic
was the Oan offer available f | .
accept it, he would be laid of fective June 7, 1991.
M. Fisher confirmed that M. Mcho was term nated because he had
made it absolutely clear to himduring their meeting that his
future plans did not include Bethlehem Steel or Bethenergy, and
that after M. Mucho rejected the NO 33 Mne job offer there was
no place for himto go. M. Fisher further confirnmed that before
M. Micho left the company, a decision was made that the small
techni cal support group at the central office could no I|onger be
justified, and that the No. 84 Mne is for sale.

‘s meeting with M. Fisher,
t the No. 33 Mne job offer
d that if he did not

3
@
o

| find no credible evidence to support a conclusion that the
spondent was notivated to lay off M. Mcho because of the
ling of his discrimnation conplaint challenging his transfer
the central office. Nor do I find any credible evidence that
he proffered justification for M. Mchd's transfer and subse-
quent lay off some four nonths later was pretextual. To the
contrary, | conclude and find that a combination of factors
unconnected with M. Micho's cut-through safety concerns and his
conpl aint overthat incident, culmnated in his inevitable |ay
off on June 7, 1991. These factors include the fact that
M. Fisher considered M. Micho's transfer to be a tenporar% .
measure while attelra)ts were being made to find a place for himin
the organization, . Mucho's own candid recognition that his
days with the conpany were numbered when he was initially trans-
ferred to the central office with virtually little or no work to
do, the respondent's rejection of M. Micho's suggested severance
pay settlenent of the matter, and M. Micho's consistent and
unirebutted statements to M. Hasbrouck, M. Robertson, and
M. Fisher that he wished to end his relationship with the
respondent and its parent company. Under all of these circum
stances, | cannot conclude that M. Fisher's decision that
M. Micho shoul d be laid off was unreasonable, or that his stated
reasons for this personnel action were less than plausible.

re
fi
to
t

Addi tional Acts of Alleued Retaliation.

M. Mucho's MBHA discrimnation conplaints are confined to
his transfer and subsequent lay off. However, in the course of
the hearing M. Micho raised additional claims of alleged
retaliation by the respondent because of the filing of "his
discrimnation conmplaint. M. Mcho asserted that the respondent
retaliated against himby initially contesting his unenploynent
claim denying him severance pay benefits under a conpany 1|ncome
Protection Plan (IPP), posting a notice about him on nRDrH 21,
1991, at the No. 84 Mne stating that the was not authorized to
be there, and paying him only UP to the last day he worked rather
than through the end of the nonth, or at least for half a nonth,
as was the usual corrpan?; practice ;Tr. 127-134). M. Micho al so
suggested that his brother's lay off on Mirch 5, 1991, and
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M. Nucettelli's brief transfer to the portal to fill in for an
outside foreman "were generally retaliatory in nature" (Tr. 130-
132). M. Mucho further asserted that he was discrim nated

agai nst by certain statenments purportedly made by M. Jones
reflecting that Part of the respondent's goal was to rid them
selves of sonme of its ol der and experienced enpl oyees

(Tr. 214-215).

Uneml oviment  Compensation O ai m

Al t hough the paperwork initiated in connection wth
M. Micho's unenpl oynent conpensation cl ai m suggests that
M. Micho may have quit his job, respondent’'s counsel conceded
that the respondent does not take the 5)05|t|0n that M. Micho
quit (Exhibits G87, CG32, CG33; Tr. 203). The respondent's
benefits coordinator, A S. Berchin, whose nane appears on sone of
t he correspondence relating to M. Micho's claim was not called
to testify or to explain the matter further. M. Robertson,
respondent's manager of human resources, confirmed that the
corEorat e legal departnent initially challenged the claimand
took the position that M. Micho had quit his job. M. Robertson
further confirned that he disagreed with the |egal departnent's
view that M. Mcho quit his job, and he believed that M. Micho
was in a Ia% off situation. In any event, the respondent did not
appear at the initial hearing to contest M. Micho s claim and
M. Micho received his unenpl oynent conpensation benefits.

M. Robertson confirnmed that the was not involved in
M. Mucho's initial renoval as mne manager or his reassignnent
to the central office, and | find no evidence to the contrary.,
M. Mucho's specul ative suggestion that the respondent retaliated
agai nst hi m by opposing his conpensation claimis not supported
by any credible evidence of record, nor is there any evidence to
support any reasonable inferences that M. Fisher, . Met heny,
M. Jones, and the respondent’'s |egal department entered into
some sort of conspiracy to deprive M. Micho of his rightful
unenpl oynent conpensation. Under the circunmstances, M. Mucho's
retaliation allegation IS REJECTED.

Severance Pay and Ot her Pav Benefits.

The respondent’'s policies and procedures concerning the
reduction in force and conpensation benefits for non-represented
managenent enpl oyees are discussed in several Bethlehem Steel
Corporation personnel office nenoranduns (Exhibit R-11). The
nmenor anduns were apparently circulated by L.C. Kesselring, Jr.,
who is identified as the Director of Personnel and Equal Enpl oy-
ment. However, Mr. Kesselring was not called to testify or to
expl ain these policies.
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_ The record reflects that M. Micho was paid $4,157.81, for
his vacation benefits, and in the absence of any evidence to the
contrary, and accordi n% to the unrebutted testinony of
M. Robertson, M. Micho was eligible for sone kind of a pension
and a two-year continuation of his health care and life insurance
benefits (Tr. 173-177). The record also reflects that M. Micho
received no cut in salary when he was relieved as mne nanager,
and he continued to be paid at that salary level after his
transfer and u[) to the day of his lay off. | assune that the
respondent could have changed M. Micho's job title and paid him
| ess nmoney, but this was not done, and M.  Robertson confirnmed
t(hat a c)hange intitle would have resulted in a pay cut

Tr. 213).

The credi ble and unrebutted testinony of M. Robertson
reflects that he and M. Micho discussed a severance arrangenent.
M. Robertson was willing to consider the respondent's "usual
several arrangenment", but he rejected M. Micho's request for an
"I.B.M. type settlement” anounting to 2 to 3 years severance pay.
M. Robertson confirnmed that he discussed the conpany benefits
guidelines with M. Micho, subnmitted M. Micho's nane to
Bet hl ehem Steel for possible placement, and discussed another job
offer with M. Micho. M. Robertson further explained the
reasons why M. Micho was ineligible for the conpany's Incone
Protection Plan (IPP) and outpl acement program

Al though M. Micho contended that the usual conpany practice
was to pay an enpl oyee through the end of the nonth, and that a
fornmer foreman who was laid off (Error) may have been paid
t hrough the end of the nmonth even though he did not work the ful
month, | cannot conclude that M. Mcho has established that
ﬁarlng an enpl oyee through the end of the nonth, or at |east for
nalf a nonth, regardless of when he may have been term nated, was
in fact a regular conpany practice. Even if this were estab-
lished, 1 cannot conclude that there is any credible or probative
evidence to support any reasonable conclusion that the
respondent's failure to pay M. Micho through the end of the
nmonth was in retaliation for his filing his discrimnation
complaints. After careful examnation of M. Robertson's testi-
nony, and having viewed himduring his testinony, | find himto
be ‘a credi ble and candid wi tness and I cannot conclude that his
treatment of M. Mcho was unfair. |ndeed, M. Robertson was of
the opinion that the cut-through safety issue raised by M. Micho
had nothing to do with the personnel actions taken against him
but were rather based on the fact that the No. 84 Mne had a poor
performance record and did not succeed under M. Micho's |eader-
ship. M. Robertson was of the further opinion that M. Micho
shoul d have been let go in Decenber, 1990, when M. Fisher
appoi nted the new managenent to run that operation

_ As noted earlier, M. Micho's enployment rights, including
his severance rights, are covered by the respondent's personnel
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policies and directives, and in the absence of any evidence of
any illegal discrimnatory nmotives prohibited by he Mne Act,

M. Micho nust look to sone other forum for relief if he believes
that his salary and severance entitlements have been violated by
the respondent. See: Jimmy sizemore and David Rife v. Dollar
Branch Coal company, 5 FVMBHRC 1251, 1255 (July 1983); Bradley v.
Belva Coal Co., 4 FMSHRC 982 (June 1982). Under all of these
circunstances, | conclude and find that M. Mcho has failed to
establish that the respondent retaliated against him by withhold-
ing certain sal ar\é and severance benefits, and his allegations in
thi's regard ARE REJECTED.

The Posted Notice of April 21. 1991.

The mne notice which M. Micho conplained about is
addressed to "pispatchers", and it signed by T. MGnty. The
notice states as follows (Exhibit G 134):

You are to keep the gate closed at all tines except
shift change on weekends. Everyone who wants to enter
the property must identify hinmself. Record their nane
and check nunber. Tom Mucke (Sic) is not authorized to
be at the mne. He is not permtted to enter the gate.
|f he conmes into the building you are to call Tom
Duval | and Tom MG nty imediately. You are to inform
himthat he is to |eave the property.

M. Micho confirmed that he went to the No. 84 Mne on
Sunday, April 21, 1991, rather than during the regular work in
order to avoid M. Jones. M. Micho stated that he went to the
mne to pick up sone keys and that he called in advance to speak
to M. Duvall who was nornmally there on Sunday. However,

M. Duvall was not at the mne and M. MGnty was in charge.
Wen M. Micho arrived, M. MGnty informed him that he was
instructed by M. Jones to follow him around the nine. o
M. Micho, acconpanied by M. MGnty, proceeded to the building
housing the engineering offices, the foremens offices, and

M. Jones' office. M. Micho was perturbed that M. MGnty had
called M. Jones and M. Black and informed them that he waS at
the mne, and M. Micho deci ded "to have sone fun* W th ,
M. MGnty by pretending that he was [ooking through sone file
drawers. M. Micho then left the mne after tiring of "playing
the game® wth M., MGnty, and M. Mucho's Vvisit apparently
pronpted the posting of the sign (Tr. 197-199).

M. Micho conceded that at the tinme of his Sunday mne visit
he was not officially assigned to work there and M. okshar had
informed M. Micho about M. Black's instructions that he was not
to do any further work on any engineering projects affecting the
No. 84 Mne. There is no evidence that M. cho had advance
ermssion to be on the mne premses. At the time of his visit

Mucho's safety discrimnation and EEOCC age discrimnation
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conplaints were pending and M. Micho had retained a |awyer.

Under the circunstances, and in view of the fact that M. Micho
?ploarently had free access to M. Jones' office and the conpany's

es, and deliberately gave M. Mceinty the inpression that he

was sear chi n? t hrough the company records, | find nothing unusual
I n managenen 'SNPOS |n% a notice barring any future unauthorized
mne visits by M. Mcho. | conclude and find that mnine mnage-

ment had a right to insure the integrity of its offices and
files, particularly in situations that are in litigation.

Further, it would appear that M. Micho enjoyed his visit, and |
find no evidence that the posting of the sign was in any way
intended to retaliate against himfor the filing of his discrim-
nation conplaints. Under the circunmstances, M. Mucho's

al I egations concerning the posting of the notice ARE REJECTED.

M. Mucho's suggestions that his brother's layoff and
M. Nucetelli's transfer to an outside foreman's position were
sonehow acconplished to retaliate against himor to punish his
brother and M. Nucetelli because of his conplaints ARE REJECTED.
 find absolutely no evidence to support any such conclusion.
M. Mucho's brother and M. Nucettelli had a right to file their
own conplaints if they believed they were discrimnated against.
Finally, M. Mcho's contention that he was discrimnated against
because of some purported statements by M. Jones that the
respondent wanted to get rid of sone older and experienced
enployees is a matter for consideration and adjudication in
connection with M. Micho's pending EECC age discrimnation case.

ORDER

In view of the foregoing findings and conclusions, and on
the basis of acjarleponderance of all of the credible testimny and
evi dence adduced in these R/Loceedl ngs, | conclude and find that
the conpl ainant Thomas P. cho has failed to establish that his
transfer of February 8, 1991, and his subsequent lay off of
June 7, 1991, were discrimnatory personnel actionS in vielation
of section 105(c) of the Act, or were notivated by the .
respondent's intent to retaliate against himfor exercising his
protected safety rights under the Act. Even if M. Micho had
established a prima facie case, | would still find and conclude
that it was rebutted by the respondent's credible evidence
establ i shing reasonable and plausible management related non-
discrimnatory reasons for the actions in question. Under the
circunstances, M. Micho's conplaints ARE DISM SSED, and his

claims for relief ARE DEN ED.

Adm ni strative Law Judge
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Francis C. Rapp, Jr., Esq., Feldstein, Ginberg, Stein & MKee
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R Henry Moore, Esq., Buchanan Ingersoll, 57th Floor, 600 G ant
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