FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
2 SKYLINE. 10th FLOOR
5203 LEESBURG PIKE
FALLS CHURCH, VIRGINIA 22041

May 15, 1992

IN RE.  CONTESTS OF RESPIRABLE ) MASTER DOCKET NO. 91-1
DUST SAMPLE ALTERATI ON ')
Cl TATI ONS |

ORDER CGRANTI NG CONTESTANTS' MOTI ON
10O PRODUCE DUST FILTERS FOR DEPQSI TI ON

On May 13, 1992, R Tinothy MCrum Laura Beverage and
W liam Althen, representing certain mne operators, and Patrick
Zohn representing the Secretary of Labor initiated a tel ephone
conference call to resolve a dispute as to whether the Secretary
need produce certain requested dust sanple filters to used by
counsel for the operators during the deposition of the
Secretary's expert witness, Dr. Marple, scheduled to commence
May 18, 1992. M. MCrum seeks to have the Governnent produce
60 cited filters, 2 filters included in the PHTC QCctober 1989
report, 33 "no - call" filters, and.16 MSHA inspector filters.
M. Beveragg seeks to have the Governnent produce 60 filters
whi ch the Gover nnment previousIY produced in Nhy 1991 as
representative of the cited filters, and 17 filters used in the
deposition of Robert Thaxton

Counsel for the operators argued that a conparison of the
cited filters and Dr. Marple's experinental filters and an
exam nation of Dr. Marple's expert opinions as related to
representative cited filters is critical to an effective
deposi tion.

Counsel for the Secretary argued that under Il. D. 10.b. of
the Discovery Plan, questions of an expert witness relating to
specific citations fall outside the scope of the Joint Discovery
Phase of the Plan. He stated that Dr. Marple's conclusions are
solely based on the 740 test filters which will be available. He
al so asserted that transportin% the filters could result in
damage or deterioration, and that preservation of the filters was
still necessary because of potential crimnal proceedings.

As | stated in ny orders of March 19, 1992 and March 26,
1992, which granted the Secretary's notion to have access to
certain docurments and experinmental filters of the mne operators
experts, expert opinion evidence will likely be critical to the
proper resolution of these cases. Therefore, expert wtness
depositions are extrenely inportant. To the extent that
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docunents and exhibits assist in and enhance expert w tness
depositions they are also extrenely inportant. | am per suaded
that the filters requested by counsel for the operators may
assist in the effective and productive deposition of Dr. Marple.
| further conclude that questioning Dr. Marple concerning his
expert opinion by seeki n? to conpare representative cited filters
wth his experinmental filters is properly apart of Joint

Di scovery under the D scovery Pl an.

Therefore, the Secretary is ORDERED to produce and nake
available the requested filters to be used in the deposition of
Dr. Marple, under the follow ng conditions.

1. The Betri di sh covers and backing pads may only be
renoved by MSHA personnel .

2. |f the MSHA representative determnes in the case of a
articular filter, that renoving the petri dish cover or
acking pad will affect the integrity of the filter, it
shall not be renoved.

3. In the event that any damage or dust di sl odgenent
results to any filter, the photographs of that filter wll

be adm ssible in evidence.

Janmes A. Broderick
Adm ni strative Law Judge

D stribution:

Douglas N. Wite, Esq., Ofice of the Solicitor, U S. Departnment
of Labor, 4015 WIson Boul evard, Arlington, VA 22203

(Certified Mail)

Patrick Zohn, Esg., Ofice of the solicitor, U.S. Departnent of
Labor, 881 Federal O fice Building, 1240 East Ninth Street,

G eveland, OH 44199 (Certified Mail)

Laura E. Beverage, Esqg., Jackson and Kelly, P.O Box 553,
Charl eston, W 25322 (zCertifi ed Mil)

Ti not hy McCrum, Esq., Crowel | MNori n?z 1001 Pennsyl vani a Avenue,
N.W, MWashington, D.C 20004 (Certified Mil)

WIliam Althen, Esq., Smth, Heenan and Althen, 1110 Vernont
Avenue, N. W, Washington, D.C 20005 (Certified Mail)

Al others Regular Mil
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