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Federal M ne Safety and Heal th Revi ew Conm ssion
O fice of Adm nistrative Law Judges
2 SKYLINE 10t h FLOOR
5203 LEESBURG PI KE
FALLS CHURCH, VIRG NI A 22041

RI CHARD ALLEN PLASTER, DI SCRI M NATI ON PROCEEDI NG
COMPLAI NANT
V. Docket No. VA 91-449-D
FALCON COAL CORPORATI ON, NORT CD 91-02
RESPONDENT
M ne No. 1
DECI SI ON

Appear ances: E. Gay Leonard, Esq., Copeland, Ml inary & Bieger
Abi ngdon, Virginia, for Conplainant;
Thomas R Scott, Jr., Esq., Street, Street, Street,
Scott & Bowman, Grundy, Virginia, for Respondent.

Bef ore: Judge Maurer
STATEMENT OF THE CASE

Thi s proceedi ng concerns a discrimnation conplaint filed by
the conpl ai nant, Richard Allen Plaster, against the respondent,
Fal con Coal Corporation (Falcon), pursuant to section 105(c) of
the Federal M ne Safety and Health Act of 1977, 30 U.S.C. 0O 801
et seq. M. Plaster filed his initial conmplaint with the
Secretary of Labor, Mne Safety and Health Adm ni stration (MSHA)
Hi s conpl ai nt all eged:

On January 27, 1991 (sic), | was section electrician at
Fal con Coal Corporation. My battery |ight went out at

t he begi nning of the shift (at approximately 3 p.m). |
made a couple of attenpts to have one brought to ne by
M . Hackney and after he declined to do so and after
talking to the section foreman, | renoved nyself from
what | considered a hazardous working condition (no
light) and renoved nyself fromthe mne to obtain
another light. Wiile | was obtaining another |ight, a
verbal confrontation occurred between Ri ck Hackney and
nmysel f because | had renpved myself fromwhat | felt

i ke was a hazardous condition

During the verbal confrontation with M. Hackney, | was
di scharged by him M. Hackney just slapped his hands
and said, "You're gone." | then requested himto have a
Federal inspector come to the mne site and | received
no response fromhim
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Fol | owi ng an investigation of his conplaint, it was found by
MSHA to | ack nerit because a violation of section 105(c) had not
occurred. M. Plaster then filed his conplaint with this
Conmi ssi on.

Pursuant to notice, a hearing was conducted in Abingdon,
Virginia, on February 13, 1992. Subsequently, both parties filed
post-hearing briefs and/or proposed findings and concl usi ons,
which | have considered along with the entire record of
proceedings in this case in making the follow ng decision

The conpl ai nant originally alleged that he was illegally
di scharged fromhis job with Falcon on January 28, 1991, when he
was fired after leaving his work place to come outside the mne
to get a cap light. Conplainant also now alleges that he had
several prior confrontations with Fal con nanagenent because of
unrel ated safety violations in the mne and he believes that his
di scharge on January 28, 1991, was notivated at least in part by
these previous safety conplaints. Respondent, on the other hand,
insists that Plaster was quite properly discharged fromhis job
solely for insubordination--- the adnmtted use of abusive
| anguage directed towards his supervisor during a work-rel ated
di scussion with that supervisor

DI SCUSSI ON

Pl ast er began his enpl oynment at Fal con as an
el ectrician/ mechanic on Decenber 4, 1990. He was fired on January
28, 1991.

In the intervening 2-nonth time period, Plaster now clains
to have had several confrontations with the mne foreman, Ricky
Hackney. Hackney was, like Plaster, also a certified electrician,
and the subject of these "confrontations" purportedly was
el ectrical hazards that Plaster was finding in the nmne. Hackney,
however, flatly denies that there were ever any confrontations or
di scussions with Plaster about any unsafe electrical conditions.
I do believe Plaster found and repaired several unsafe electrica
conditions during his short tenure at this mne, but | do not
find credible his allegations that he had any trouble with
Hackney because of it. | note that there is no nention nade of
this in his conplaint to MSHA fil ed January 30, 1991. MWy
consi dered opinion after reading this entire record again is that
what ever happened to cause Plaster to be discharged on January
28, 1991, played out on that day. Hackney had no preexisting
agenda to get rid of Plaster. Therefore, | will turn nowto the
i nportant events of January 28, 1991, in sone detail

When Pl aster went into the mine on January 28, 1991, his cap
light was apparently operating normally. However, in a short
time, it began to go dimeven though he clainms to have charged it
for 11 hours preceding that shift.
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Pl aster also clainms that the only other prior incident
involving his cap |ight was resolved virtually w thout incident
bef ore he went underground. This testinony differs considerably
fromthat of his section foreman, Allen Perkins and m ne foreman
Hackney. They both recall nunmerous occasions during his 2-nonth
enpl oynment that Plaster had problenms with his light. The resol u-
tion of this discrepancy in the testinony is probably not too
i mportant except perhaps as it bears on the frustration |eve
of Perkins and/or Hackney if it is true that this was a frequently
recurring situation.

At any event, shortly after arriving at the section on
January 28, Plaster called Hackney on the surface and told him
about the problemwith his light. Hackney told Plaster that he
woul d get hima new |ight as soon as possible. Plaster also went
to his section foreman, Perkins, and told himthat his |ight was
goi ng out and that he had already call ed Hackney and that Hackney
was going to send himone in. Perkins told Plaster to go back to
the feeder area, where another miner was stationed who had a
light, and stay there until Hackney called and said that he was
coming in with his light; then he (Perkins) would send sonebody
to the end of the track to get it.

When the replacement |ight was not forthcom ng, Plaster
call ed outside to Hackney a second tinme, telling himthat his
I ight had now gone conpletely out and asking himagain to send in
a light as well as a part needed for repair of a shuttle car
Hackney again told Plaster that he still could not deliver the
i ght because he was al one outside. Federal regulations and
Virginia state law require that a responsi ble person be on duty
at all times outside the nmine in case of an emergency. Therefore,
Hackney was waiting for Jerry Shortridge to arrive at the mne
office so he could take the light to Plaster. Hackney seeningly
was unaware of it, but Shortridge arrived in the office area in
time to hear Hackney tell someone [probably Plaster] on the
tel ephone that "[t]here is nobody out here but me. | have no way
of getting you one." (Tr. 259).

After the second tel ephone conversation w th Hackney,
Pl aster requested that his foreman allow himto go out and get
his own light. Perkins told himto go ahead. Plaster's subsequent
unlit trip to the surface was undertaken in at |east as hazardous
a condition and probably nore so than the situation he was in at
the feeder. He went out of the mne with neither a cap |ight nor
an operable light on the mantrip. He hinself adnmits it was
hazardous to cone out that way but states that "it was either
that or stay in there the entire shift without a battery light."
It seenms to me that a third option, i.e., waiting for someone
else to either bring one in, or getting someone el se who had a
light to conme out would have been preferable. But, in any event,
he did successfully make it outside w thout incident.
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After arriving on the surface, he went to the supply shed
and was in the process of obtaining a |ight when he encountered
Hackney. Hackney asked "[What in the hell are you doi ng?" or
words to that effect. He was angry that Plaster had come out of
the mne. Plaster replied, according to Shortridge, who over-
heard this exchange, and essentially corroborates Hackney's
version, with words to the effect that he was getting a light.
Hackney responded by berating Plaster: "No, you didn't have to
come outside to get a light. You could have gotten soneone el se
to have gotten a light." Additionally, Plaster testified that he
added on: "Your job is up there [indicating inside on the
section]. If you stay here, you will stay on the section where
your job is at." Plaster then said: "You'll have to take that up
with Perkins.” Intimating | suppose that Perkins had ordered him
to go outside and get his own |ight. Perkins denies this, but he
did allow himto go as opposed to ordering himto go. Anyway,
Hackney replied: "I will, but right now you' re standing in front
of me and |"'mtaking it up with you." At this point, Plaster was
now angry about being brought up short by Hackney. According to
Shortridge, he is now tal king | ouder than Hackney, who is also
angry. Plaster replies with: "Fuck you, | ain't staying in there
without no light." (Plaster's version) or "Fuck you, you can't
tell nme what to do." (Hackney's version). After sone nore
di sput ed conversati on which could nore properly be called angry
argunent, Plaster tells Hackney "fuck you" twi ce nore, at |east
according to Hackney and Shortridge. At the third repetition of
this of fensive phraseol ogy, Hackney fired Plaster on the spot.
Two days later Plaster filed the conplaint at bar

The general principles governing analysis of discrimnation
cases under the Mne Act are well settled. In order to establish
a prima facie case of discrimnation under section 105(c) of the
Act, a conplaining mner bears the burden of production and proof
in establishing that (1) he engaged in protected activity and (2)
the adverse action conpl ained of was notivated in any part by
that protected activity. Secretary on behal f of Pasula v.
Consol i dation Coal Co., 2 FMSHRC 2786, 2797-2800 (Cctober 1980),
rev'd on other grounds sub nom Consolidation Coal Co. v.
Marshal |, 663 F.2d 1211 (3rd Cir. 1981); Secretary on behalf of
Robi nette v. United Castle Coal Co., 3 FMSHRC 817-18 (Apri
1981). The operator may rebut the prima facie case by show ng
either that no protected activity occurred or that the adverse
action was in no part notivated by protected activity. If an
operator cannot rebut the prima facie case in this manner, it
neverthel ess may defend affirmatively by proving that it also was
notivated by the miner's unprotected activity and woul d have
taken the adverse action in any event for the unprotected
activity alone. Pasula, supra; Robinette, supra. See al so Eastern
Assoc. Coal Corp. v. FMSHRC, 813 F.2d 639, 642 (4th Cir. 1987);
Donovan v. Stafford Construction Co., 732 F.2d 954, 958-59 (D.C
Cir. 1984); Boich v. FMSHRC, 719 F.2d 194, 195-96 (6th Cir. 1983)
(specifically approving the Comn ssion's Pasul a- Robi nette
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test). Cf. NLRB v. Transportation Managenent Corp., 462 U. S. 393,
397-413 (1983) (approving nearly identical test under Nationa
Labor Rel ations Act).

OF particular inportance in this case is the second part of
the conpl ai nant's burden of proof. He nust namke an initia
showi ng that his discharge was notivated at |least in some part by
his protected activity. If he fails to establish a causa
connecti on between his protected activity, and the adverse action
taken against him he has failed to prove an essential el enent of
his case and his conplaint is subject to disni ssal

If going outside to get his own |ight was protected
activity, and arguably it was, the adverse action nust still be
proven to have been taken as a result of that protected activity
in order to be found discrimnatory under the Mne Act.

It seens clear to me fromthe record in this case that going
outside to get the light wasn't what got himfired. Hackney
wasn't real happy to see himout there by any neans, but had he
just gotten the light and kept his nmouth shut, I'm convinced he
woul dn't have gotten fired. It was solely the insubordinate and
abusi ve | anguage that got himfired and that is not protected
activity. Plaster hinself testified that Hackney told himjust
m nutes or even seconds before he was fired: "If you stay here,
you will stay on the section where your job is at." (Tr. 58).
This statenent is attributed to Hackney by Plaster before he
uttered his insubordinate response. At that point in time he
still had a job. And it is nmy inpression that had he said nothing
further or sinply said "OK, |'ve got the light, I'm going back in
now, " that would have been the end of it. He would not have been
fired. He wasn't in fact fired until after he said an angry "fuck
you" to Hackney either once or three tines, depending on whose
version of the argunent you believe. But, no matter how nany
times it was, it is undisputed that only after that exchange was
he fired. That appears to me to be a justifiable firing that was
the i medi ate and direct result of his insubordinate | anguage.

Conpl ai nant attenpts to justify his outburst by showi ng that
virtually all the mners, including Hackney hinmself, use this
type of |anguage with each other on a daily basis, and | accept
that as true. However, all the witnesses who testified in this
case, save the conplainant, also very clearly stated that this
type of |anguage is not directed at one's supervisor during a
serious business discussion, and if it was, they would expect
reper cussi ons.

Perhaps as an illustration of that principle, after Plaster
had departed, Hackney purportedly remarked to Shortridge: "Nobody
is going to stand and cuss nme like that." (Tr. 269).
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In summary, conpl ai nant has nost definitely not shown by a
preponderance of the reliable and probative evidence that his
di scharge was notivated in any part by protected activity. He has
therefore failed to nmeet his burden of proof in this regard.

I concur with the respondent that insubordination, i.e.
this type of verbal abuse by an enployee directed towards his
supervi sor, need not be tolerated by any conpany, and is
certainly not protected activity under section 105(c) of the Mne
Act .

ORDER

In view of the foregoing findings and concl usions, and after
careful consideration of all of the credible evidence and
testi nmony adduced in this case, | conclude and find that the
conpl ai nant has failed to establish a violation of section 105(c)
of the Act. Accordingly, the conplaint IS DI SM SSED, and the
conplainant's clains for relief ARE DEN ED.

Roy J. Maurer
Adm ni strative Law Judge



