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Federal M ne Safety and Heal th Revi ew Conm ssion
O fice of Adm nistrative Law Judges
2 SKYLINE, 10TH FLOOR
5203 LEESBURG PI KE
FALLS CHURCH, VIRG NI A 22041

IN RE: CONTESTS OF RESPI RABLE Mast er Docket No. 91-1
DUST SAMPLE ALTERATI ON ClI TATI ONS

ORDER GRANTI NG MOTI ON TO CONDUCT DEPGSI TI ONS
OF NON- EXPERT W TNESSES OUT OF TI ME

On June 3, 1992, Contestants represented by Jackson & Kelly
and included in Docket No. KENT 91-265-R et al. (Contestants)
filed a notion for an order allowing themto conduct joint
depositions of non-expert witnesses |I. A Bassett, Jr., and
Raymond J. Carroll out of tinme. On June 10, 1992, Contestants
filed an anended notion seeking an order allowi ng themto conduct
j oint depositions of non-expert w tnesses Carter Elliott, I. A
Bassett, Jr., and Raynond Carroll. The anmended noti on was served
by mail on counsel for the Inspector General, U.S. Departnent of
Labor (O G on June 8, 1992. Contestants al so seek a subpoena
duces tecum conpelling I nspector General Julian W De La Rosa to
produce all docunents in his possession concerning MSHA | nterna
I nvestigati on No. 890014, O G Case No. 30-0801-0036 relating to
the investigation of alleged tanpering with coal dust cassette
sanpl es.

The three naned proposed witnesses are stated to be in the
O G and to have been involved in the investigation of alleged
tanpering of coal dust sanples taken by MSHA i nspectors.

On Cctober 29, 1991, | issued an order granting the O G
| eave to enter a special appearance to oppose the notions of
certain Contestants to conpel testinmony of Robert Thaxton. On
March 16, 1992, the O Gwithdrew its opposition to Contestants
nmotion to conpel testinmony of Thaxton. Action on the notion to
conpel was stayed by order issued Novenmber 20, 1991. The A G
withdrew its opposition because its investigation was closed on
or before February 27, 1992, after it found no evidence of
crimnal wongdoing or official msconduct on the part of MSHA
i nspectors who submitted coal dust sanples displaying abnornal
white centers.

The instant notion states that on March 13, 1992, counse
for the Secretary informed the Court and Contestants' counse
that the O G conpleted its investigation and also inforned the
court and counsel that the Secretary is no | onger asserting
i nvestigative privilege with respect to the O G investigation.
Thi s was subsequent to January 31, 1992, the deadline for joint
non- expert w tness depositions in the Discovery Plan. The
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Secretary has not responded to the notion

I conclude that Contestants have shown good cause for
conducting the depositions out of time. Therefore the notion is
GRANTED, and subpoenas are issued herewith in accordance with
Cont estants anmended request for subpoenas.

This order gives Contestants the right to conduct
depositions of the three named O G enpl oyees, and to require the
I nspector General to respond to the subpoena duces tecum It does
not, of course, preclude the Secretary from asserting any
applicable claimof privilege with respect to any question asked
at the depositions or any docunments sought to be exam ned and
pr oduced.

James A. Broderick
Adm ni strative Law Judge



