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Federal M ne Safety and Heal th Revi ew Conm ssion
O fice of Adm nistrative Law Judges
2 SKYLINE, 10TH FLOOR
5203 LEESBURG PI KE
FALLS CHURCH, VIRG NI A 22041

IN RE: CONTESTS OF RESPI RABLE Mast er Docket No. 91-1
DUST SAMPLE ALTERATI ON
CI TATI ONS

ORDER GRANTI NG | N PART AND DENYI NG | N PART
CONTESTANTS' MOTI ON TO COVMPEL PRODUCTI ON OF
EXCI SED PORTI ONS OF CERTAI N DOCUMENTS AND
DI RECTI NG THE SECRETARY TO SUBM T CERTAI N
DOCUMENTS FOR AN | N CAMERA | NSPECTI ON

On March 2, 1992, Contestants Kentucky Carbon, et al. filed
a notion for an order to conpel the Secretary to produce the ful
text of certain docunments of Jerry L. Spicer, Ronald Schell, Pau
S. Parobeck, Lawrence M Beeman, Edward Hugler, and WIliamJ.
Tattersall which Contestants sought in a request for production
of docunments. On March 16, 1992, the Secretary filed a nenmorandum
in opposition to the notion. On March 26, 1992, | issued an order
staying action on the notion pendi ng Conm ssion action on
interlocutory review of nmy orders of Septenber 13, Septenber 27,
and Cctober 7, 1991.

On June 29, 1992, the Commi ssion issued its decision on
review of those orders. Therefore, the stay order of March 26,
1992, i s VACATED

The Di scovery Plan, initially adopted on June 28, 1991
provi ded that the Secretary would create a document repository
cont ai ni ng copies of all discoverable non-privileged docunments in
the Secretary's control relating to altered dust filter nedia,
and would conmpile a |list of docunents deened by the Secretary
"not to be discoverable or . . . otherwise privileged" (Il1.A 1
3). The docunents involved in this nmotion were not included in
the repository, but were produced in response to Contestants’
request for production of Decenber 4, 1991. The Secretary
responded in md-January 1992, and the instant notion was filed
March 2, 1992. In view of these circunstances, | reject the
Secretary's argunent that the notion should be denied as untinely
filed and not in accordance with the Di scovery Pl an
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l.

Copi es of the documents involved in the notion are attached
as Exhibits A through F. Exhibit A contains the notes of Jerry
Spicer; B the notes of Ronald Schell; C the notes of Paul
Par obeck; D the notes and cal endar entries of Lawence Beeman; E
the cal endar entries of Edward Hugler; F docunments (actually a
single docunent) fromthe files of Assistant Secretary
Tattersall.

Where the docunents contain blank areas or bl acked-out or
whi t ed- out words or phrases, with no notation of a claim of
privilege, counsel for the Secretary infornmed nme and counsel for
Contestants that these contain entries unrelated to the present
litigation. | accept this representation and on this notion wll
concern nyself only with the excised portions of docunents for
which a specific claimof privilege has been asserted.

Wth respect to the assertions of privilege, in instances
where the Solicitor provides a factual description of the excised

portion of the docunment, | will rule on the privilege claim even
though it is not supported by an affidavit or other formal claim
of privilege. Where the assertion is merely conclusory, | wll

order the Secretary to subnmit the document for in canera

i nspection. The docunments | am here concerned with are cal endar
entries and scattered short notes of six MSHA officials and
enpl oyees. For such docunents, it is unnecessary and

i nappropriate to require a "Vaughan index." See Comm ssion
decision, In Re Contests of Respirable Dust Sanple Alteration
Citations, 14 FMSHRC (June 29, 1992), slip op. at 20.

Il. Spicer Notes

Spicer's notes contain six pages for only one of which (the
fourth page entitled 3/4/91 Coal Staff Mg) the Solicitor clains
privilege. The Secretary states that the excised portion of the
docunent contains a notation about the tinming and progress of
crimnal investigation. She asserts the investigative privilege
and the work product doctrine. The notation is sufficiently
factual for nme to uphold the claimof investigative privilege.
Cont estants have not shown an overriding need for the docunent.
The notion to conpel production is denied.

I1l. Schell Notes

Two pages of cal endar notes made in February and March 1991
are included. The only excision for which privilege is asserted
is on March 4. The work product doctrine is asserted and the
exci sed portion of the document is described as follows:

"Rel eased information would reveal identity of scientific expert
bei ng consulted by attorneys in this litigation." | amnot able
to rule on the claimof privilege w thout nmore factua
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i nformati on. The Secretary will be required to produce the
docunent for in camera inspection

I V. Parobeck Notes

Par obeck' s notes consist of one page dated Cctober 1, 1991,
relating to various scientific tests that could be done. The
Secretary clainms the deliberative process privilege and the work
product doctrine. They are described as "notes reflecting the
t hought processes and deliberations of an Agency representative
in preparation for a report. This report was to be prepared in
anticipation of litigation." The description is largely
conclusory. | will order the docunment produced for in canera
i nspection. v. Beeman Notes

The exhi bit contains 19 pages of notes, 17 of which contain
privilege clainms (only pages 4 and 6 do not). The cal endar
contains 7 pages, Septenmber 1990 through April 1991. No privilege
clains are made for calendar entries. (The entries are for the
nmost part bl acked-out, which indicates, as | noted above, that
they are unrelated to the AWC |itigation).

Page 1, entitled 9/17/90 staff neeting (the pages are not
nunber ed; sone are not dated; | am considering themin the order
in which they appear in the exhibit), clainms work product and
del i berative process privileges for an entry described as
"references discussion on litigation strategy and issues to be
consi dered in devel opi ng enforcenment strategy." A further
notation clains investigative privilege for an entry descri bed as
"Di scusses |.G Investigation and use of MSHA personnel on other
ongoi ng i nvestigations.” These notations are sufficiently factua
for me to determine that the clained privileges apply. No
overriding need for the docunent has been shown by Contestants.
The notion to conpel is denied.

Page 2 is headed 9/ 17 Abnormal White Centers. The Secretary
asserts the attorney-client, work product, and investigative
privileges for an entry described as "U. S. Attorney di scussion on
litigation strategy and to release this information would revea
t he thought processes of the U.S. Attorney and how the crim na
case was devel oped."” She asserts the attorney-client and work
product privileges for another entry described as "Di scussi on of
litigation concerns between Sol and MSHA." Each of these
assertions contains sufficient factual material for me to uphold
the privilege clains, the work product and investigative
privileges in the first case; the attorney-client privilege in
t he second. Contestants have not shown an overriding need for the
docunent. The notion to conpel is denied.
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Page 3 is headed AWC continued. The Secretary asserts the
attorney-client, work product, and deliberative process
privileges. The deleted entry is described as "Di scussions on
contacts with U S. Attorney regarding AWC litigation strategy,
i ncl udi ng thoughts and inpressions of attorneys concerning the
devel opnents of the crimnal case questions with MSHA officials
present."” | uphold the deliberative process and work product
privileges. Since Contestants have not shown an overridi ng need
for the docunent, the notion to conpel is denied.

Page 5 is entitled Peluso AWC. The Secretary clains the work
product privilege for a deletion described as "Di scussion of
scientific opinion and possible report of Secretary's potentia
expert prepared in anticipation of litigation.”™ | amunable to
rule on the asserted privilege with this description. The
Secretary is directed to produce the page for ny in canmera
i nspecti on.

Page 7 is entitled 10/26 (cont). The Secretary asserts that
lines 1 to 29 contain "[d]iscussion of strategy in ongoing
crimnal investigations with the U S. Attorney and other MSHA
officials. Discussions of |egal strategy regarding AW crim na
enforcenment and civil enforcenent."” She clains the investigative,
del i berative process, and attorney-client privileges. | uphold
her assertion of the investigative privilege. The description is
not sufficient to support the other clained privileges. Lines 30
to 39 are described as deliberations on other potential target
conmpani es for crimnal investigation, and as to the role of
speci al investigations for the U S. Attorney's Ofice. The
Secretary clainms the investigative and work product privil eges.
uphol d her assertion of the investigative privilege, but not the
wor k product claim Since Contestants have not shown an
overriding need for the docunent, the notion to conpel is denied.

Page 8 is headed 10/31 Leighton Farley. The Secretary cl ai ns
the work product, attorney-client, and investigative privileges
for an entry described as "Di scussion of strategy for negotiating
crimnal plea agreenment between MSHA, U. S. Attorneys, and
Solicitor's OFfice attorneys.” | uphold her claimof the
i nvestigative privilege. The description is not sufficient to
support the other claimed privileges. Contestants have not shown
an overriding need for the docunment. The notion to conpel is
deni ed.

Page 9 is headed M ke Carey. The Secretary asserts the
attorney-client, work product, and deliberative process
privileges for an entry described as "Di scussi on of opinions and
theories on U S. Attorney negotiating plea agreenent with
Solicitor's OFfice attorneys and U S. Attorneys participating and
gi ving advice and opinion on such matter." | uphold her claim of
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the attorney-client and work product privileges. The notion to
conpel is deni ed.

Page 10 is entitled AW Jerry/Ed/ Ron. The Secretary asserts
the work product, attorney-client, and deliberative process
privileges for a deletion described as "Di scussion of Lega
opi nions and theories regarding U. S. Attorney negotiating
crimnal plea agreenments with Solicitor's Ofice attorneys and
expressing." Although this description appears to be inconplete,
I find it sufficient to uphold the claimof work product
privilege. Contestants have not shown an overriding need for the
docunent. The notion to conpel is denied.

Page 11 begins with the Secretary's assertion of the
del i berative process, work product, and investigative privileges
for a deletion described as "Di scussi ons of possible | ega
strategy agai nst other conpanies and how to proceed crinmnally
and/or civilly." | uphold her claimof the work product
privilege. Since Contestants have not shown an overridi ng need
for the docunent, the notion to conpel is denied. In the mddle
of page 11, after the notation Ed Clair AW, the Secretary
asserts the attorney-client and work product privileges for a
del eti on descri bed as "Di scussions between Solicitor's Ofice and
MSHA on U.S. Attorney's negotiations on plea agreenents and
devel opnent of ongoing crimnal investigations." | uphold her
claimof both these privileges. The notion to conpel is denied.
At the bottom of page 11, after the notation AWC-Cl air, Hugler,
Mascol i no, Schell, Wite, the Secretary asserts the
attorney-client privilege for a deletion described as
"Di scussi ons between Solicitor's O fice and MSHA on U. S
Attorney's negotiations on plea agreenments.” | uphold her claim
The notion to conpel is denied.

Page 12 is headed 11/8 (cont). The Secretary asserts the
wor k product and attorney-client privileges for an entry
descri bed as "Di scussi ons between Solicitor's office and MSHA on
U.S. Attorney's negotiations on plea agreenents and on further
crimnal casel/investigation devel opnent."” She also asserts the
wor k product and attorney-client privileges for another entry
descri bed as "Di scussions between Solicitor's Ofice and MSHA on
U.S. Attorney's negotiations on plea agreenments and on further
crimnal case devel opnent and procedures." | uphold these
privileges for both entries. The notion to conpel is denied.

Page 13 contains a notation dated 11/28 for which the
Secretary claims the deliberative process privil ege because it
woul d reveal "Suggested and rejected computations regardi ng AWC
civil penalties.” | amunable to rule on the asserted privil ege
with this description. The Secretary is directed to produce the
page for ny in canera inspection. Page 13 al so contains a
notation dated 11/29, for which the Secretary clains the work
product privilege because it would reveal a "Request and
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description of information needed in negotiating crimninal plea
agreement." | uphold her claimof the work product privilege.
Si nce Contestants have not shown an overriding need for the
docunent, the notion to conpel is denied.

Page 14 is headed 12/ 7 Nel son Cohen - AWC Pittsburgh. The
Secretary asserts the attorney-client, investigative, and work
product privileges for an entry descri bed as "Di scussi on of
i nformati on needed by attorneys to be provided by MSHA for
ongoi ng i nvestigations and further assisting in the devel opnent
and procedures of crimnal investigations and litigation." |
uphol d her claimof the investigative and work product
privileges. Contestants have not shown an overriding need for the
docunent. The notion to conpel is denied.

Page 15 is dated 2/25/91. The Secretary asserts the
attorney-client privilege for an entry descri bed as "Di scussi ons
between Solicitor's Ofice attorneys and MSHA on litigation
strategy."” | uphold her claim The notion to conpel is denied.

Page 16 is headed 3/4 Staff Meeting. The Secretary asserts
the attorney-client, work product, and investigative privileges
for a deletion described as "Di scussi on between MSHA enpl oyee and
Asst. U.S. Attorney concerning the devel opnent and procedures of
handling crimnal actions on AW cases." She asserts the sane
privileges for another deletion described as "Discussion with
U.S. Attorney on strategy in proceedi ng agai nst target conpany."
For both entries, | uphold the Secretary's claimof the
attorney-client and investigative privileges. The notion to
conmpel is denied.

Page 17 contains a notation dated 3/5, for which the
Secretary clainms attorney-client and work product privileges
because it would reveal "Discussion between MSHA and Solicitor's
Office attorneys on strategy regarding AWC litigation involving
certain conmpanies.”" | uphold her claimof work product privilege.
Si nce Contestants have not shown an overriding need for the
docurnent, the notion to conpel is denied.

Page 18 contains a notation dated 3/13, for which the
Secretary clainms attorney-client and investigative privileges
because it would reveal "results obtained in ongoing crimna
i nvestigations and opinions on further devel opnents w th opinions
and advice fromU. S. Attorneys to MSHA." | uphold her clai m of
both these privileges. The notion to conpel is denied.

Page 19 is conpletely deleted. The Secretary asserts the
i nvestigative privilege for an entry described as "Information
whi ch indicates discussions about devel opments in crimna
i nvestigations and nmght lead to information protected by 6(e)
grand jury matters." | uphold the Secretary's assertion of the
i nvestigative privilege. Contestants have not shown an
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overriding need for the docunent. The notion to conpel is
deni ed.

VI . Hugl er Notes

The exhibit consists of pages from 1989, 1990, and 1991
cal endars and identifies the excised portions by nunbers which
correspond to lists detailing the Secretary's clainms of
privil ege.

1989 Cal endar Entries

1. The Secretary asserts the investigative, attorney-client,
and work product privileges for an entry reflecting conversation
with the U S. Attorney regarding the approach and progress of the
on-going crimnal investigation. | uphold the Secretary's claim
of the investigative privilege. Contestants have not shown an
overriding need for the docunent. The notion to conpel is denied.

2. The Secretary asserts the work product privilege for an
entry reflecting the concerns of the U S. Attorney and
information relating to the on-going crimnal investigation.
uphol d the Secretary's claim Contestants have not shown an
overriding need for the docunent. The notion to conpel is denied.

3. The Secretary asserts the investigative, work product,
attorney-client, and deliberative process privileges for notes of
a neeting with the U S. Attorney, MSHA, and the Solicitor's
of fice revealing information pertaining to the on-going crimna
i nvestigation and potential crimnal charges and civi
enforcenment action. | uphold the Secretary's claimof the
i nvestigative and work product privileges. Since the Contestants
have not shown an overriding need for the docunment, the notion to
conpel is denied.

4. The Secretary asserts the investigative and deliberative
process privileges for an entry reflecting devel opnment of the
i nvestigation and revealing the identity of a potential target.
uphol d the Secretary's claimof the investigative privilege.
Cont estants have not shown an overriding need for the docunent.
The notion to conpel is denied.

5. The Secretary asserts the attorney-client, investigative,
wor k product, and deliberative process privileges for notes of a
meeting with the U S. Attorney and Departnment of Justice
refl ecting devel opnent and coordi nati on of investigations and
MSHA' s participation regarding crimnal investigation and ci vi
enforcenent. | uphold the Secretary's claimof the investigative
and work product privileges. Contestants have not
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shown an overriding need for the docunent. The notion to conpe
i s deni ed.

6. The Secretary asserts the investigative and deliberative
process privileges for an entry reflecting discussion with MHA
speci al investigators regarding the on-going crimna
i nvestigation and the effect of expanding the crimna
i nvestigation upon MSHA's resources. | uphold the Secretary's
claimof investigative privilege. Contestants have not shown an
overriding need for the docunent. The notion to conpel is denied.

7. The Secretary asserts the deliberative process privilege
for an entry described as "Notes reflect Hugler's thought-process
for providing an appropriate MSHA response to hypothetical future
events." This description is not sufficient to enable me to rule
on the asserted privilege. | will order the docunent produced for
in camera inspection.

8. The Secretary asserts the investigative, attorney-client,
and work product privileges for notes of a report on a neeting
bet ween MSHA and U.S. Attorneys regardi ng devel opnent of the
on-going crimnal investigation, use of information, and
eval uation of the case. | uphold the Secretary's clai mof the
i nvestigative privilege, but not the attorney-client or work
product privileges. Contestants have not shown an overridi ng need
for the docunent. The notion to conpel is denied.

1990 Cal endar Entries

1. The Secretary asserts the investigative, attorney-client,
and work product privileges for notes of a nmeeting with the
Solicitor's office and MSHA regarding the crimnal investigation
and prerequisites for civil enforcement actions. | uphold the
Secretary's claimof attorney-client privilege. The notion to
conpel is denied.

2. The Secretary asserts the investigative, attorney-client,
and deliberative process privileges for notes of a neeting with
the Solicitor's office and MSHA to di scuss a decision regarding
the on-going crimnal investigation. | uphold the Secretary's
claimof the investigative and deliberative process privil eges,
but not the attorney-client privilege. Contestants have not shown
an overriding need for the docunment. The notion to conpel is
deni ed.

3. The Secretary asserts the attorney-client, deliberative
process, and investigative privileges for notes of a conference
call between Hugler, MSHA personnel, the Solicitor's office, and
U S. Attorneys regarding the progress of on-going crimna
i nvestigations and possible action by MSHA. | uphold the
Secretary's claimof the deliberative process and investigative
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privileges. Since Contestants have not shown an overriding need
for the document, the notion to conpel is denied.

4. The Secretary asserts the investigative privilege for an
entry reflecting a devel opnent in an on-going crimnmna
i nvestigation. | uphold her claim Contestants have not shown an
overriding need for the docunent. The notion to conpel is denied.

5. The Secretary asserts the attorney-client, work product,
and deliberative process privileges for an entry reflecting
confidential discussions at a civil enforcenment strategy neeting
bet ween Hugler and the Solicitor's Ofice. | uphold the
Secretary's claimof all three privileges. The notion to conpel
i s denied.

6. The Secretary asserts the attorney-client, work product,
and deliberative process privileges for an entry reflecting
confidential discussions at a neeting with Doug White involving
possi ble civil actions and litigation strategy. | uphold the
Secretary's claimof all three privileges. The notion to conpel
i s deni ed.

7. The Secretary asserts the deliberative process and
attorney-client privileges for an entry reflecting Hugler's
concerns about a possi bl e Peabody plea agreenent and a rel ated
privileged conmunication to the Solicitor's office. | uphold the
Secretary's claimof the attorney-client privilege. The notion to
conpel is deni ed.

8. The Secretary asserts the deliberative process,
i nvestigative, and attorney-client privileges for an entry
reflecting consideration of MSHA's response to devel opnents in an
on-going crimnal investigation and a privileged conmunication
between the Assistant U S. Attorney and MSHA. | uphold the
Secretary's claimof the attorney-client and investigative
privileges. The notion to conpel is denied.

9. The Secretary asserts the attorney-client, investigative,
and work product privileges for notes of a confidentia
di scussi on between MSHA and the Solicitor's office regarding plea
bar gai n negoti ati ons between the U. S. Attorney and Peabody.
uphol d the Secretary's claimof the work product privilege.
Cont estants have not shown an overriding need for the docunent.
The notion to conpel is denied.

10. The Secretary asserts the deliberative process privilege
for an entry reflecting "Hugler's thinking regarding issues and
concerns that nmust be discussed and resolved prior to initiation
of civil enforcement action by MSHA." This description is not
sufficient to determ ne the claim of
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privilege. I will order the document produced for in canera
i nspection.

11. The Secretary asserts the attorney-client, work product,
and deli berative process privileges for notes of a confidentia
di scussi on between MSHA and the Solicitor's office regarding
MSHA' s civil enforcement options. | uphold the Secretary's claim
of the attorney-client privilege. The notion to conpel is denied.

12. The Secretary asserts the deliberative process privilege
for notes reflecting Hugler's thoughts in preparation for a
meeting with the U S. Attorney regarding initiation of civi
enf orcenment proceedi ngs during on-going crimninal investigations.
I amunable to rule on the asserted privilege with this
description. The Secretary is directed to produce the docunent
for ny in canera inspection.

13. The Secretary asserts the investigative, work product,
and attorney-client privileges for notes of a neeting with the
U.S. Attorney, Solicitor's office, and MSHA regardi ng the Peabody
pl ea agreement and future conduct of crimnal investigations. |
uphol d the Secretary's claimof the investigative privilege.

Si nce Contestants have not shown an overriding need for the
docunent, the notion to conpel is denied.

14. The Secretary asserts the deliberative process privilege
for notes reflecting "Hugler's concerns and opinions during
meeting with U S. Attorney, Solicitor's office, and MSHA
regardi ng Peabody plea agreenent and future conduct of crimna
i nvestigation.” | amunable to rule on the asserted privil ege
with this description. The Secretary is directed to produce the
docunent for ny in camera inspection.

15. The Secretary asserts the investigative, deliberative
process, and work product privileges for notes of a tel ephone
conversation with the U S. Attorney concerning the future course
of crimnal investigations and potential evidence. | uphold the
Secretary's claimof the investigative privilege. Since
Cont est ants have not shown an overriding need for the docunent,
the notion to conpel is denied.

16. The Secretary asserts the attorney-client,
i nvestigative, deliberative process, and work product privileges
for notes of a confidential discussion with the U S. Attorney
concerni ng the Peabody case, information pertaining to crimna
i nvestigations, investigative techniques, and the effect of
crimnal investigations on civil enforcement proceedings. |
uphol d the Secretary's claimof the investigative and
attorney-client privileges. The notion to conpel is denied.
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16A. The Secretary asserts the investigative privilege for
a note indicating the potential target of crimnal investigation. I
uphol d the Secretary's claim Since Contestants have not shown an
overriding need for the docunent, the notion to conpel is denied.

17. The Secretary asserts the investigative privilege for an
entry reflecting considerations given to the effect of the
Peabody pl ea agreenent | anguage on pending DOL investigations.
uphol d the Secretary's claim Since Contestants have not shown an
overriding need for the docunent, the notion to conpel is denied.

1991 Cal endar Entries

1. The Secretary asserts the deliberative process privilege
for notes of "Hugler's preparation for neeting later that day to
di scuss the Peabody plea. These notes reflect Hugler's beliefs
and advice relating to MSHA's public statement on the plea." | am
unable to rule on the asserted privilege with this description.
The Secretary is directed to produce the docunent for ny in
canmera inspection.

2. The Secretary asserts the attorney-client, work product,
and deli berative process privileges for notes of a confidentia
nmeeting regarding preparation of the press rel ease concerning the
Peabody plea. The description is not sufficient to enable me to
rule on the asserted privileges. The Secretary is directed to
produce the docunment for my in camera inspection.

3. The Secretary asserts the deliberative process privilege
for notes reflecting Hugler's thoughts and outlining his
suggested organi zati on of the proposed press release. | deny the
Secretary's claimof privilege. The notion to conpel is granted.

4. The Secretary asserts the deliberative process privilege
for a note identifying an entity agai nst which MSHA was
considering initiating civil action prior to April 4, 1991. | am
unable to rule on the asserted privilege with this description
The Secretary is directed to produce the docunment for ny in
canmera inspection.

5. The Secretary asserts the deliberative process and
attorney-client privileges for a note of a discussion regarding
an entity and the timng of proposed civil action against that
entity. | amunable to rule on the asserted privilege with this
description. The Secretary is directed to produce the docunent
for my in camera inspection.

6. The Secretary asserts the deliberative process,
attorney-client, and work product privileges for notes of a
meeting with the Solicitor's office to plan a briefing for the
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Acting Secretary regarding AWCs and proposed enforcenment actions.
I amunable to rule on the asserted privilege with this
description. The Secretary is directed to produce the docunent
for nmy in camera inspection.

7. The Secretary asserts the deliberative process privilege
for notes of a briefing for the Acting Secretary regardi ng AWCs
and proposed enforcenent actions. | uphold the Secretary's claim
Cont estants have not shown an overriding need for the docunent.
The notion to conpel is denied.

8. The Secretary asserts the deliberative process and work
product privileges for notes of discussions regarding proposed
enforcenment actions and assignments of responsibilities. | am
unable to rule on the asserted privileges with this description.
The Secretary is directed to produce the docunment for ny in
camera inspection.

9. The Secretary asserts the deliberative process,
attorney-client, investigative, and work product privileges for
notes of a "confidential discussion of progress of investigations
and DOL position with DQJ regardi ng which types of cases should
be pursued crimnally. In preparation for discussions with U S
Attorneys." | uphold the Secretary's claimof the investigative
and work product privileges. Since Contestants have not shown an
overriding need for the docunent, the notion to conpel is denied.

9A. The Secretary asserts the investigative, work product,
and attorney-client privileges for a note regarding a possible
target of crimnal investigation and an exchange of comments
between MSHA and U.S. Attorneys. | uphold the Secretary's claim
of the investigative privilege. Since Contestants have not shown
an overriding need for the docunment, the notion to conpel is
deni ed.

10. The Secretary asserts the investigative, deliberative
process, and work product privileges for notes of a confidentia
briefing on an on-going crimnal investigation. | uphold the
Secretary's claimof the investigative privilege. Since
Cont estants have not shown an overriding need for the docunent,
the notion to conpel is denied.

11. The Secretary asserts the investigative, work product,
and attorney-client privileges for notes of a confidential report
on on-going crimnal investigations. | uphold the Secretary's
claimof the investigative privilege. Since Contestants have not
shown an overriding need for the docunent, the notion to conpel
i s deni ed.



~1222
VII. Tattersall Docunent

The exhi bit consists of a single page and identifies two
exci sed portions by nunmbers which correspond to a |ist detailing
the Secretary's clains of privilege. The docunent is described as
an unrel ated, unsigned summary of the AWC i nvestigations, marked
"Confidential," prepared in early 1990.

1. The Secretary asserts the investigative and work product
privileges for an entry revealing the techniques, timng, and
pace of a criminal investigation and the strategy and opi ni ons of
government attorneys and investigators. The description is
conclusory. | will order the docunment produced for in canera
i nspecti on.

2. The Secretary asserts the investigative privilege for an
entry revealing the location and potential targets of possible
crimnal investigations. The description is conclusory. | wll
order the docunment produced for in camera inspection

ORDER

In accordance with the above di scussion, the Secretary is
ORDERED to produce on or before August 3, 1992, the docunent
denom nated No. 3 in the Hugler Cal endar-1991. She is further
ORDERED to submit to nme on or before August 3, 1992, for my in
camera inspection the docunents described in the above
di scussion. In all other cases, her claimof privilege is upheld,
and the nmotion to conpel is DEN ED

Janmes A. Broderick
Adm ni strative Law Judge



