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Federal M ne Safety and Heal th Revi ew Conm ssion
O fice of Adm nistrative Law Judges

ROCHESTER & PI TTSBURGH COAL CONTEST PROCEEDI NGS
COVPANY,
CONTESTANT Docket No. PENN 92-70-R
Citation No. 3705517;
V. 10/ 11/ 91
SECRETARY OF LABOR, Docket No. PENN 92-71-R
M NE SAFETY AND HEALTH Citation No. 3705518;
ADM NI STRATI ON ( MSHA) , 10/ 11/ 91
RESPONDENT

Docket No. PENN 92-100-R
Citation No. 3705241;
10/ 23/ 91

G eenwich Collieries No. 2
M ne

M ne 1D 36-02404
DECI SI ON

Appear ances: Joseph A. Yuhas, Esq., Pennsylvania M nes
Cor poration, Ebensburg, Pennsylvani a,
for Contestant;
Edward H. Fitch, Esq., Ofice of the Solicitor
U S. Departnment of Labor, Arlington, Virginia,
for Respondent.

Before: Judge Maurer

These proceedi ngs concern Notices of Contest filed by the
contestant (R&P) against the respondent (MSHA) chal |l enging the
validity of "S&S" Citation Nos. 3705517, 3705518, and 3705241,
all issued pursuant to section 104(a) of the Federal M ne Safety
and Health Act of 1977. The citations all charge R& with an
all eged violation of the mandatory standard found at 30 CF. R O
75.311. The respondent filed a tinmely answer asserting that the
citations were properly issued and in due course a hearing was
hel d on March 17, 1992, in Indiana, Pennsylvania. The parties
filed posthearing briefs, and | have considered their respective
argunments in the course of ny adjudication of this matter. | have
al so considered the oral arguments made during the course of the
heari ng.
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STl PULATI ONS

The parties stipulated to the foll ow ng:

1. Greenwich Collieries is subject to the jurisdiction of
the Federal M ne Safety and Health Act of 1977.

2. The Admi nistrative Law Judge has jurisdiction over these
proceedi ngs.

3. The subject citations were properly served by a duly
aut hori zed representative of the Secretary of Labor upon an agent
of the respondent at the dates, times, and places stated therein
and may be adnmitted into evidence for the purpose of establishing
their issuance, and not for the truthful ness or rel evancy of any
statenments asserted therein.

4. The respondent denonstrated good faith in the abatenent
of the citations.

5. The assessment of a civil penalty in this proceeding wll
not affect respondent's ability to continue in business.

6. The parties stipulate to the authenticity of their
exhibits, but not to their relevance, nor to the truth of the
matters asserted therein.

7. An inlet evaluation point ("IE") is a point where air
enters an abandoned area. (Tr. 19).

8. Citation No. 3705517 was issued on Cctober 11, 1991
charging a violation of section 75.311

9. Citation No. 3705517 states correctly that air was
passi ng by openings to abandoned areas, IE s 39 and 45 within the
meani ng of section 75.311.

10. The air passing by IE' s 39 and 45 was coursed to
ventilate the 1 Butt section of the mne

11. An examination of this air passing by IE s 39 and 45 was
not made during a preshift exam nation at the point where the air
passed by the opening to the abandoned area nor was an
exam nation conducted i mediately inby this point.

12. The distances fromIE s 39 and 45 to the faces of the 1
Butt section are approximtely 1,500 feet and 3,000 feet,
respectively. (Jt. Exh. 1).

13. The air at IE 45 was traveling in its proper direction
into the gob, on COctober 11, when checked by the inspector. (Tr.
19, 36).
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14. The air at |E 45 contai ned no net hane on October 11, when
checked by the inspector. (Tr. 36).

15. The inspector did not travel to IE 39 on Cctober 11.
(Tr. 36).

16. The inspector did not travel to the faces of 1 Butt
section on October 11. (Tr. 37).

17. The air at IE 45 was traveling into the gob at a
velocity of over 400 feet per mnute. (Tr. 36).

18. Citation No. 3705518 issued on Cctober 11, 1991, charges
a violation of section 75.311.

19. Citation No. 3705518 correctly states that air was
passi ng by an opening to an abandoned area, |E 38.

20. The air passing by IE 38 was ventilating the ML1X-01
section of the mne

21. An exanination of the air passing by IE 38 was not made
during a preshift exam nation at the point where the air passed
by IE 38 nor was an exam nati on conducted i mmredi ately inby this
poi nt .

22. The inspector did not travel to IE 38 on Cctober 11.
(Tr. 44).

23. The inspector issued Citation No. 3705518 based on his
i nspection of mne maps. (Tr. 45).

24. The inspector did not travel to the ML1X-01 section on
Cctober 11. (Tr. 45).

25. Citation No. 3705241 was issued on COctober 23, 1991 and
charges a violation of section 75.311

26. Citation No. 3705241 differs from Citation Nos. 3705517
and 3705518 in that the air passing by the IE s in 3705517 and
3705518 is directly adjacent to the IE s whereas at |E' s 20, 20A,
and 15 cited in No. 3705241 the air traveling to the ML1X-02
section is a mninumof 90 feet fromthe nearest |E. The air does
pass directly adjacent to IE' s 43(a), (b), and (c). (Tr. 48).

27. The air traveling to IE's 20, 20A, and 15 splits from
the air traveling to the ML1X-02 section approxi mately 90 feet
fromthose | E points. The Secretary requires an exam nation
i mredi ately inby the split point. (Tr. 49).
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28. After the air traveling to IE' s 20, 20A, and 15 splits from
the air traveling to the ML1X-02 section, it travels through the
inl et evaluation points, through the gob and does not ventil ate
the ML1X-02 section. (Tr. 49, 74).

29. The air ventilating the ML1X-02 section was not exam ned
for nethane during a preshift examination prior to it entering
the nouth of the ML1X-02 section

30. The inspector did not exam ne the areas of the mne
cited in Citation No. 3705241 on Cctober 23, 1991. (Tr. 32).

DI SCUSSI ON

On Cctober 11, 1991, MSHA Inspector Nevin J. Davis issued
section 104(a) Citation No. 3705517, citing a violation of 30
C.F.R 0 75.311(FOOTNOTE 1) and chargi ng as foll ows:

Preshift type exami nations for nethane content |evels
are not being conducted for the areas of the bl eeder

i nl et evaluation point nunbers 45 and 39; previously
approved for the old 1 Butt abandoned gob area. Intake
air current is being coursed, at this time, directly
past these bl eeder point openings and then flow ng onto
and ventilating the active 1 Butt (051) working
section. Twenty-one citations have been issued at this
m ne under Part/Section 75.300 series from7/1/91 to

9/ 30/ 91.

Al so on October 11, 1991, Inspector Davis issued Citation
No. 3705518, citing the identical section and chargi ng as
fol |l ows:

Preshi ft type exami nations for methane content |evels
are not being conducted for the areas of the bl eeder

i nl et eval uation point nunber 38; previously approved
for the old ML1X abandoned gob area. Intake air current
is being coursed, at this time, directly past this

bl eeder point opening and then flowi ng into and
ventilating the active ML1X (013) working section.
Twenty-one citations have been issued at this m ne
under Part/Section 75.300 series from7/1/91 to

9/ 30/ 91.
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On Cctober 23, 1991, Inspector Davis issued Citation No. 3705241,
again citing the same section and charging as foll ows:

Preshift type exami nations for nethane content |evels
are not being conducted for the areas of the bl eeder

i nl et eval uation point nunbers, previously approved for
the M11 to M9 gob area, bl eeder nunmbers 20-20A- 15,

M 11X to M9 gob area. Bl eeder nunmber 43A-43B and 43C,
ML1X-1 gob area with bl eeder nunmber 34. Intake air
current flowis now being coursed past these inlet
points and into the active ML1X-2 (009) working
section. Twenty-one citations have been issued at this
m ne under Part/Section 75.300 series from7/1/91 to
9/ 30/ 91.

Basically, it appears to nme that the operator was not
exam ning air which was passing by various openings to abandoned
areas at or inmmediately inby those points or at |east before that
air mxed with other intake air flowing to the working place and
downstream that air was being used to ventil ate working
pl aces(FOOTNOTE 2) in the mne. The cited mandatory standard requires
exam nation of such air during the preshift exam nation.

The operator's basic substantive di sagreenent is that they
believe that so long as a nethane check is made of that totality
of intake air before it ventilates the working faces, then the
purpose and intent of the ventilation regulations have been
served and they are in conpliance. Counsel at hearing noted the
anomal ous situation that arises where if you had air passing by
an inlet evaluation point (IE) that contained .3 percent nethane
that went to the face, you would be in violation of section
75. 311, but you could have air that contained .2 percent nethane
as it passed that point which |ater picked up nore nethane inby
that point and contained .9 percent nethane by the time it got to
the face. The latter situation, even though a greater
concentration of methane gas reaches the working face, is
perm ssible. There is no violation in that situation

Contestant al so argues that section 75.311 does not apply to
sections which are not producing coal. But | find no such
requirenent in the specific | anguage of 30 CF. R 0O 75.311 and
therefore the failure to prove that the rel evant working pl aces
alluded to in the citations at bar were actually producing coa
at the time is irrelevant.
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Anot her issue raised by the operator is the admtted fact that
they were led to believe by MSHA personnel that these
exam nations for nethane at or imediately past the IE points
woul d not be required if a velocity of 400 feet per mnute of air
was maintained traveling into the IE points. It is undisputed
that this interpretation cane fromthe MSHA District O fice at
Pittsburgh and was conveyed to the operator. However, it is also
undi sputed that these personnel had no actual authority to waive
regul atory requirements or substitute alternative criteria in
their place. Absent a granted petition for nodification under
section 101(c) of the Mne Act, MSHA personnel do not have
authority to waive conpliance with a mandatory standard for any
reason. On the other hand, the contestant is charged with
know edge of the regulations and is required to conply with al
mandatory health and safety standards at all tines.

The Secretary is willing to concede only that to the extent
the contestant relied on MSHA personnel for the opinion that
conpliance with 30 C.F.R 0O 75.311 was not necessary if they
mai ntai ned an air velocity of 400 feet per minute in the intake
entry adjacent to the openings into the abandoned areas invol ved,
the negligence factor should be | ower than m ght otherw se be
expected, at least for the two citations issued on Cctober 11
1991.

I concur with the Secretary on this point. The M ne Act
requires that a citation be issued and a penalty assessed when a
violation is found to have occurred. Relying on well-settled
precedent, the Conm ssion has rejected the doctrine of equitable
estoppel against the Secretary in Secretary v. King Knob Coa
Co., Inc., 3 FMSHRC 1417, 1421-22 (June 1981). Therein the
Commi ssi on held that approving an estoppel defense would be
inconsistent with the liability without fault structure of the
M ne Act since such a defense is in reality a claimthat although
a violation occurred, the operator was not to blane for it.

The Supreme Court | ong ago held that equitable estoppel does
not |ie against the federal governnent generally. Federal Crop
I nsurance Corp. v. Merrill, 332 U. S. 380, 383-386 (1947).

| believe this case ultimately turns on the |egal argunent
concerning the weight or deference to be given the Secretary's
interpretation of her own regul ati ons.

The Secretary argues that 30 CF.R 0O 75.311 requires that
air which passes by openings into abandoned areas nust be checked
for methane during the preshift exanminations at a point prior to
that air mxing with other air in the sane intake air course.

Her reasoning is that in order to exam ne the air which has
passed by any particul ar openi ng of any abandoned area, it is
necessary to examne that air prior to its mxing with any other
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air from adjacent entries in the same air course. This
requirement is also consistent with 30 C F.R 0O 75.312( FOOTNOTE 3)
whi ch prohibits the use of any air which has passed through an
abandoned area to ventilate any working place in the mne. The
exi stence of methane above .25 percent in the intake air just

i nby an openi ng of any abandoned area would be an indication that
there may well be a ventilation problem where gases are mgrating
out of the gobs into the intakes. Therefore, | view section
75.311' s purpose as being a nmandatory gas check to assure that a
vi ol ati on of section 75.312 does not occur. It is a consistent
scheme of regul ation.

It is also well-settled that an agency's interpretation of

its own regulation is "of controlling weight unless it is plainly
erroneous or inconsistent with the regulation.”" Bow es v.
Sem nol e Rock Co., 325 U. S. 410, 414 (1945). A regul ation nust
al so be interpreted so as to harnonize with and further rather
than conflict with the objective of the statute it inplenents.
Emery M ning Corp. v. Secretary of Labor, 744 F.2d 1411 (10th
Cir. 1984).

In this case, | find the Secretary's interpretation of the
mandatory standard at issue to be reasonabl e and harnoni ous with
the objectives of the Mne Act. | also find it to be consistent
with the schene of ventilation regulation in general
Accordingly, | find it to be the preferred interpretation

G ven that the Secretary's interpretation is correct,
contestant next raises the issue of whether they had adequate
notice that exami nations for methane were required at or
i mredi ately past the |IE points.

The Comm ssi on addressed the i ssue of notice in Lanham Coa
Conpany, Inc., 13 FMSHRC 1341, 1343-44 (Septenber 1991). The
Commi ssi on found:

VWhen faced with a challenge that a safety standard
failed to provide adequate notice of prohibited or
requi red conduct, the Comr ssion has applied an
obj ective standard, i.e., the reasonably prudent person
test. The Conmi ssion recently summarized this test as
"whet her a reasonably prudent person famliar with the
m ning industry and the protective purposes of the
standard woul d have recogni zed the specific prohibition
or requirement of the standard." |deal Cenent Co., 12
FMSHRC 2409, 2416 (Novenber 1990). "In order to
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af ford adequate notice and pass constitutional nuster, a
mandat ory safety standard cannot be "so inconplete, vague,
indefinite or uncertain that [persons] of common intelligence
must necessarily guess at its neaning and differ as to its
application."" 1d., quoting Al abama By-Products Corp., 4 FMSHRC
at 2129 (citations omtted).

In my opinion, a reasonably prudent person familiar with the
m ning i ndustry and the purpose of the regulation at bar would
have recogni zed that for this regulation to have any neani ng at
all, that air passing by the IE points had to be checked for
met hane before it m xed with any other air. The standard
specifically mentions air that has passed by an opening of any
abandoned area. The obvi ous purpose of the standard is to check
for nmethane gas coning into the intake air fromthe gob
Inplicitly therefore, it requires the air to be checked right
there or just past that point if any neaningful information is to
be gained fromthe exam nation.

Cont estant has rai sed several points, but does not dispute
the essential fact that it was not making preshift exam nations
of this particular air at or imrediately inby the cited openings
[ or reasonabl e extensions of those openings as cited in Citation
No. 3705241]. | accept as "reasonable" the inspector's
expl anation of why he extended the openings of the actual |E
poi nts at 15, 20, and 20A the approximately 90 feet to a point
where they woul d open to the intake air. The air traveling to
I E's 15, 20, and 20A splits fromthe air traveling to the ML1X-02
section approximately 90 feet fromthose |IE points, and the
Secretary interprets section 75.311 as requiring an examn nation
for methane i Mmmediately inby the split point. | find this to be a
reasonabl e interpretation and also entitled to deference. See,
e.g., Bow es, supra.

Accordingly, | find the violations alleged in Citation Nos.
3705517, 3705518, and 3705241 to be proven as charged.

Turning now to the issue of "significant and substantial," a
"significant and substantial" violation is described in section
104(d) (1) of the Mne Act as a violation "of such nature as could
significantly and substantially contribute to the cause and
effect of a coal or other mine safety or health hazard." 30
C.F.R 0814(d)(1). Aviolation is properly designated
significant and substantial "if based upon the particular facts
surrounding the violation there exists a reasonable likelihood
that the hazard contributed to will result in an injury or
illness of a reasonably serious nature." Cenment Division
Nati onal Gypsum Co., 3 FMSHRC 825 (April 1981).
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In Mathies Coal Co., 6 FMSHRC 1, 3-4 (January 1984), the

Commi ssion explained its interpretation of the term "significant
and substantial™ as follows:

1129

In order to establish that a violation of a mandatory
safety standard is significant and substantial under
Nati onal Gypsum the Secretary of Labor nmust prove: (1)
the underlying violation of a mandatory safety
standard; (2) a discrete safety hazard--that is, a
nmeasure of danger to safety-- contributed to by the
violation; (3) a reasonable likelihood that the hazard
contributed to will result in an injury; and (4) a
reasonabl e likelihood that the injury in question wll
be of a reasonably serious nature.

In United States Steel M ning Conpany, Inc., 7 FMSHRC 1125,
(August 1985), the Conmi ssion stated further as foll ows:

We have expl ained further that the third el ement of the
Mat hies formula "requires that the Secretary establish
a reasonabl e |likelihood that the hazard contributed to
will result in an event in which there is an injury.”

U S Steel Mning Co., 6 FMSHRC 1834, 1836 (August
1984). We have enphasi zed that, in accordance with the
| anguage of section 104(d)(1), it is the contribution
of a violation to the cause and effect of a hazard that
must be significant and substantial. U S. Steel M ning
Conpany, Inc., 6 FMSHRC 1866, 1868 (August 1984); U. S.
Steel M ning Company, Inc., 6 FMSHRC 1573, 1574-75
(July 1984).

I do not believe that the Secretary has shown that there was

a reasonable likelihood of a hazard given the particular facts
surroundi ng the violations contested herein.

The inspector's rationale for designating the citations as

S&S was that nethane could come out of the gob, come into contact

with
wel

an ignition source and cause an explosion. Wile that may
be adequate grounds for an S&S finding in the abstract,

there are no facts proven in this particular record to support

such

a finding. In fact, the reporting inspector hinself appears

to distance hinself fromhis own purported finding at Tr. 47:

Q So, what you're saying is then you based your S and
S findings on arrows on the map and a renote
possibility that air could come out of the gob
contaminate this air ventilating the faces, not be
detected by the person preshifting the faces and cause
an explosion at the face?

A. Yes.
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Q Would you consider that a reasonable |ikelihood of occurring?

A. No, | wouldn't.

The fact of the matter is that there is no evidence
what soever in this record that any ignition sources were present
i nby or that any undetected nethane was coni ng out of the
abandoned areas. To the contrary, where the inspector did in fact
check, the IE points were all working properly and no methane was
detected. Accordingly, | amgoing to delete the special findings
pertaining to S&S fromthe three citations at bar, which will be
ot herwi se affirmed.

ORDER

Citation Nos. 3705517, 3705518, and 3705241 ARE AFFI RVED as
non S&S violations of 30 CF. R 0O 75.311

Roy J. Maurer
Adm ni strative Law Judge

FOOTNOTES START HERE-

1. 30 CF.R 0O 75.311 provides in pertinent part that: Air

whi ch has passed by an openi ng of any abandoned area shall not be
used to ventilate any working place in the coal nmine if such air
contains 0.25 volume per centum or nore methane. Exam nations of
such air shall be nmade during the preshift exam nation required
by section 75.303.

2. 30 CF.R 075.2(9)(2) defines working place as the area
of a coal mne inby the | ast open crosscut.

3. 30 CF.R 0O75.312 provides in pertinent part that: Air
that has passed t hrough an abandoned area or an area which is
i naccessi ble or unsafe for inspection shall not be used to
ventilate any working place in any m ne.



