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Bef or e: Judge Maurer
STATEMENT OF THE CASE

The Secretary brings these cases on behal f of Joseph A.
Smith and clainms that Smith was twi ce unlawfully discrimnnated
agai nst and di scharged (on Decenber 20, 1990 and July 2, 1991)
for engaging in protected safety-related activity. Smth filed a
uni on gri evance concerning the Decenber 1990 di scharge and an
arbitrator reduced the discharge to a 60 working day suspension.
He was reinstated to his fornmer position on March 11, 1991. As
regards the latter discharge on July 2, 1991, the Secretary of
Labor applied for and | ordered the tenporary reinstatenent of
Smith to his previous position on Novenber 5, 1991, where he
remai ns pendi ng this decision. Secretary v. Helen Mning Co., 13
FMSHRC 1808 (November 1991) (ALJ ORDER OF TEMPORARY
REI NSTATEMENT) .

Pursuant to notice, hearings were held on the nerits of
these cases on March 24, 25, 26, and 31, 1992, in Ebensburg,
Pennsyl vani a, and the parties have fil ed posthearing argunents
which | have considered in the course of my adjudication of this
matter.
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FI NDI NGS OF FACT

1. At all times relevant to this conmplaint, Smth was
enpl oyed by respondent as a shearer operator on the |ongwall at
the Homer City M ne; he has been enployed at the Hel en M ning
Conpany for approximately 20 years; he is the UMM Local Safety
Conmittee Chairnman; and he is also a certified mne exam ner
("fireboss").

2. At all times relevant hereto, Helen M ning Conpany, a
Pennsyl vani a corporation, was engaged in the production of
bi tum nous coal at its underground mne, known as the Homer City
Mne, and is, therefore, an "operator” as defined by section 3(d)
of the Federal M ne Safety and Health Act of 1977 (the "Act"), 30
U S.C. 0O 802(d).

3. The Honer City Mne is located in Indiana County,
Pennsyl vania, and is an underground coal mne, the products of
whi ch enter commerce within the nmeaning of sections 3(b), 3(h),
and 4 of the Act, 30 U . S. C. 0O 802(b), 802(h), and 803.

4. On Cctober 25, 1990, sone 2 nonths prior to his Decenber
1990 di scharge, Smith filed a section 105(c) Discrimnation
Conpl ai nt agai nst Thomas Hofrichter, the M ne Superintendent,
Jack Wbody, the President, and JimSlick, the Mne Forenman, for
all egedly denying hinself, in his capacity as the UWMA Safety
Committee Chairman, access to the mine to investigate a safety
conpl ai nt that nmen were working under an unsupported roof. MSHA
declined to pursue that case and that was the end of the section
105(c) action. However, Smith also filed a grievance under the
UMM Contract, which was subsequently settled by an agreenent
stipulating that the Safety Conmmittee has the right to inspect
the m ne and upon giving advance notice, will not be denied
access. Smith and Hofrichter signed this Statenent of Settlenent
on Novenber 16, 1990.

5. On Novenber 17, 1990, Smith confronted Superintendent
Hof ri chter concerning mne nmanagenent's ability to require Smith
and other UMMA firebosses to perform m ne exam ner work on an
as- needed basis. Smith told Hofrichter that the Pennsylvania
Depart ment of Environnental Resources (DER) had advi sed hi mthat
his fireboss certification was his to use as he wi shed and that
he woul d not have to performfireboss duties if he did not want
to. Smith allegedly challenged Hofrichter to issue a direct order
to himto fireboss so that he could refuse and then Hofrichter
coul d di scharge himfor insubordination. Hofrichter states that
he declined Snmith's invitation to discharge himinasnuch as
Smith's services as a fireboss were not required on that
particular shift. Hofrichter nmenorialized his discussion with
Smith in handwitten notes that were made a part of Smith's
personnel file. (Respondent's Exhibit No. 8).
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6. Although firebossing is generally performed by manageria
enpl oyees such as forenmen, there is an established practice at
the Homer City M ne which permits hourly rank and file enpl oyees,
such as Smith, to performfirebossing work on an as-needed basis.

7. On Decenber 18, 1990, prior to the commencenent of his
shift, Smith engaged Superintendent Hofrichter in a discussion
about two then-pending grievances otherwi se unrelated to this
case. During this discussion, Superintendent Hofrichter told
Smith that he did not intend to pay the grievances. According to
Hofrichter, Smith then threatened to shut down the |ongwall on
his shift in reprisal. Smth cited Hofrichter to ongoi ng probl ens
with shearer water pressure and pull key mal functions on the
Il ongwal | as his intended reasons for shutting down the | ongwal
that evening. Smith, on the other hand, characterizes their
conversation as nmaking safety conplaints to mne nanagenent
regardi ng defective energency pull keys and inadequate water
pressure on the longwall shearer. Proving, | suppose, that one
man's safety conplaints are another man's threat to disrupt
producti on.

8. Pull keys are a series of emergency stop swi tches which
are |l ocated along the Iongwall face. During the 2 weeks prior to
Decenber 18, 1990, two of these energency stop switches were
taken out of service, sent away for repair, and then subsequently
reinstalled. Despite the repair of the pull keys, they continued
to mal function intermttently. It is also uncontroverted that
probl ems in maintaining adequate water pressure on the | ongwal
shearer persisted. These are legitimte reasons to stop operation

of the longwall; at least that is the official position of al
concerned. As a matter of practice, however, unless sonmeone
conplains, the longwall shearer will operate.

9. Following Smth's aforenentioned di scussion with
Superint endent Hofrichter, prior to his shift on Decenber 18,
1990, Smith entered the mne and i mediately conplained to his
foreman regardi ng the damaged pull keys and, sonewhat | ater
about | ow water pressure on the shearer, which conplaints
together resulted in the idling of his longwall shearer that
evening for the entire shift.

10. Respondent characterizes Smth's conplaints regarding
the defective pull keys and i nadequate water pressure as being
selfishly motivated by personal gain, but nevertheless has to
agree that they were legitimate conplaints. | concur that Smith's
notives may not have been entirely pure, but | nonetheless find
these conplaints to be legitimte safety conplaints and protected
activity within the neaning of the Mne Act.
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11. On Decenber 19, 1990, Superintendent Hofrichter had a
di scussion with David Hallow, the UMM Gievance Conmittee
Chai rman and coincidentally, Smth's friend. Hallow asked
Hofrichter if managenent intended to produce coal during the
com ng weekend. Hofrichter replied in an angry tone that they
woul d not | oad coal on the weekend because they could not even
| oad coal during the week. Hofrichter also told Hallow that he
was very upset with Smith for follow ng through on his threat to
stop longwal |l production during the preceding evening's shift
ost ensi bly because managenent refused to pay himfor his
out standi ng gri evances. Hofrichter also threatened to fire Smth
at this neeting ----"your buddy won't be around rmuch | onger."

12. On Decenber 19, 1990, Assistant Shift Foreman Stanl ey
DeWtt net with Smith at approximately 3:50 p.m and instructed
himto performfirebossing duties that evening on the 4:01 p.m
shift. Smith told DeWtt that he did not want the responsibility
of performng that work on that particular evening. DeWtt in
turn advised Shift Foreman "Butch" Earnest that Smith did not
want the responsibility of performng fireboss duties that
eveni ng. Earnest told DeWtt to instruct Smith that firebossing
was the only work available for himon that shift. DeWtt passed
this information along to Smth, who inquired as to whet her
DeWtt's instruction was a direct work order. DeWtt indicated
that it was, and Smth replied, "no problem' and conplied with
t he order.

13. After receiving his firebossing assignnent, Smth
confronted Superintendent Hofrichter in the hallway outside his
office. Smth conplained to Hofrichter that by virtue of having
been forced to perform m ne exam ner's work that evening, he
woul d | ose the opportunity to receive 2 hours of overtinme pay
that he woul d have otherwi se earned on the longwall as a shearer
operator. Hofrichter assured himthat upon conpletion of his
firebossing work, he could rejoin his crew on the |ongwall and
conplete his anticipated 10-hour shift. Superintendent Hofrichter
then turned and wal ked away from Smith, at which point Smth
foll owed Hofrichter into his office. Smith told Hofrichter that
he woul d be sorry for making himfireboss that evening. When
Hofrichter replied that firebossing was the only work avail abl e
for Smth on that shift, Smith reiterated that Hofrichter would
be sorry since he, Smith, would be |ooking for inmm nent dangers
in the mne during his firebossing run. To which | would only
say, so what; that's what he's supposed to be |ooking for
anongst ot her things.

14. After Smith departed, Hofrichter spoke with Shift
Foreman Earnest. Hofrichter warned Earnest that Smith was very
di spl eased about having to performthe on-shift fireboss run that
eveni ng, and that Earnest should be sure to keep enpl oyees
avail able to correct any problems which Smith mght report during
the shift.
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15. Sometine after beginning his mne exam nation, he called
Shift Foreman Earnest fromthe Nunmber 6 Belt Drive and told him
that the Nunmber 6 Belt, where it neets the tail piece of the
Number 5 Belt, was gobbed out and that, as a result an automatic
switch had deactivated the Nunber 6 Belt. Smith also reported
that the coal build-up on the Nunber 6 Belt had covered the
tail pi ece of the adjacent Nunmber 5 Belt and caused it to surge
and lurch. Earnest told Smith to shut down the Nunber 5 Belt and
to attenpt to quickly determ ne what had caused the mal function
of the Nunber 6 Belt. Smith reported to Earnest that in his
judgment the equi pment mal function was triggered by a stray piece
of discarded belt that had clogged the dunp chute at the juncture
of the Number 5 and Nunmber 6 Belts, although the Belt Foreman
| ater reported that he didn't find anything in the chute.
Respondent specul ates that Smth sabotaged the belt, but there is
no evidence of that in this record.

16. After shutting down the Nunber 5 Belt, Smith, follow ng
instructions from Earnest, continued with his fireboss run. At
approximately 7:42 p.m, Snmith called Earnest fromthe mne
tel ephone at the Nunber 1 Main Belt, which is |ocated at the
outby term nus of the Northwest Passage. Smith told Earnest that
due to the presence of a large anount of coal float dust at the
air lock in that |ocation, he would have to shut down the Number
1 Main Belt.

17. This is a drastic renedy because all of the belts in
this coal mne operate in sequence. |If the Nunmber 1 Main Belt is
deactivated, all of the other belts in the coal mne
automatically di sengage in sequence, including those which
service the longwall. Utimately, deactivation of the Nunber 1
Main Belt halts coal production in the entire coal mne since the
belt system the sole nmeans of renoving coal fromthe mne, is
rendered i noperative.

18. Earnest was leery of doing this. He was mi ndful of
Hofrichter's earlier warning to himthat Snmith's firebossing
activity that evening woul d bear watching. Earnest disagreed that
Smith should shut down the Number 1 Main Belt and told himnot
to. He told himto |leave the belt running and go ahead with his
exam nation. But Smith felt that the condition was too dangerous
to | eave the area unattended with the belt running. It is
general |y acknow edged that float coal dust is conbustible when
it is suspended in air and can contribute to an explosion if
combined with an ignition source. Right after Smith hung up the
phone with Earnest, he shut down the belt in order to renove the
ignition source posed by the electrical conponents and al so
because he woul d be underneath and on the tight side of the belt
shoveling the float dust. He then began shoveling and rock
dusting to correct the situation which he believed to be a
hazardous accumnul ati on of coal float dust.
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19. Assunming for the nonent that Smith was truly concerned about
t hese accunul ati ons, respondent has rai sed several very good
i ssues concerning Smith's [ack of safe and/or effective technique
in pursuing a cleanup of the float dust.

Al t hough the Nunber 1 Main Belt had been turned off, the
circuit breaker, which furnishes power to all electrica
conmponents servicing the Nunmber 1 Main Belt, including
nonperni ssi bl e Jabco systenms, belt take-ups, and sequence timers,
had not been tripped. Rather, the belt had been stopped nmerely by
use of the "stop" button which controls only the belt itself.
Therefore, although the Number 1 Main Belt had been turned off,
all of the other electrical conmponents servicing the Number 1
Main Belt, both perm ssible and nonperm ssible, remained
energi zed and constituted potential ignition sources for an
expl osi on.

A rock dusting machi ne was | ocated near the starter box,
together with 25 to 30 bags of rock dust. Smith, an experienced
m ner who has held virtually every classified position in the
coal industry, was certainly capable of operating this rock
dusting equi prent. A rock dusting machine emts crushed |imnmestone
with air pressurized to 40 or 50 psi. A rock duster's effective
range is at least 30 feet and, therefore, Smth could have rock
dusted the tight side of the Number 1 Main Belt fromthe wal kway
on the wide side of the belt had he used the rock duster |ocated
at the starter box near the slope bottom

Furthernore, the primary remedy selected by Smith, i.e.
shoveling the coal float dust onto the belt and alternately
turning the power off and on to nove the belt so as to allow for
nore roomon the belt for additional float dust, in the opinion
of many would only serve to exacerbate the coal float dust
problem if it existed, inasmuch as the air velocity in the air
| ock area is such that the coal float dust, even if it could be
shovel ed onto the belt (which sone wi tnesses doubt), would be
carried several hundred feet inby that |ocation, and the renewed
suspensi on of the coal float dust in the high velocity air
coupled with the sparks potentially created by alternately
turning the belt on and off, could recreate and even worsen the
hazard which Smth all eges he encountered in the first instance.

These all appear to be valid criticisns that make Smith's
reaction to the assunmed crisis appear amateurish. But, whether or
not Smith took the nost effective action to correct what he
perceived to be a hazardous condition will not be determ native
of whet her he engaged in protected activity in this instance.

20. Respondent al so raises an issue regarding the very
exi stence of a hazardous accunul ati on of coal float dust in the
first instance. There is certainly a factual conflict in the
evi dence on this threshold issue. Smth, of course, nmintains
that there was a hazardous accunul ati on of deep coal float dust
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in the entire area of the air lock. Patrick Shirley, a genera

i nside | aborer at the time, who has since been laid off,
testified that DeWtt took himto the air |ock area to address

t he problem When he got there, an hour or so after the belt had
been shut off, he observed bl ack float dust and coal spillage
accunul ated nore or less all over the whole air lock area to a
depth of 6 or 7 inches. He also observed Smith shoveling on the
tight side of the belt at that tine. On the other hand, DeWtt,
the Assistant Shift Foreman, who arrived at the sane tinme as
Shirley, testified that he saw no coal float dust anywhere. He
did see coal spillage, however, which neasured approxi mately 3
1/2 inches deep, 2 1/2 to 3 feet wide and about 40 feet long in
that area. He also estimated that Smith had al ready cl eaned up
about that same anpbunt. He opined that Smith had about half of it
cl eaned up when he got there with Shirley. Shift Foreman Earnest
was al so of the opinion that there was no coal float dust found
based on his understanding of DeWtt's report to him---"he
[DeWtt] said the area was gray." Yet his own handwitten notes
admitted into the record as Respondent's Exhibit No. 1 reflect
that DeWtt reported to himthat there was float dust in the air
| ock area when he arrived to relieve Snith. In fact, on
cross-exam nation that point was driven home [Tr. 107 (3/26/92]:

Q Al right. And so your notes, in fact, say that you
talked to Stanley DeWtt and he told you there was
float dust; isn't that correct?

A. Yes, nmar'am

An investigative Comm ssion appointed by the State of
Pennsyl vani a Departnent of Environnental Resources, Bureau of
Deep M ne Safety, the certification authority for mne exam ners
in that state, conducted a special investigation into this
incident as well. State Coal Mne Inspector Ellsworth Paul ey, a
menber of the investigative Conm ssion, testified that the
Commi ssi on specifically addressed the allegation that Snmith had
lied about the amount of float dust that was present and they
found that Smith's report was accurate, as indicated by w tness
statenments they took, including Foreman DeWtt's tel ephone report
confirmng float dust in the area, plus the amount of clean-up
subsequently required to abate the condition.

Utimately, the investigative Conm ssion and the Director of
the Bureau of Deep M ne Safety concluded that Smith's action in
stopping the belt was proper, based on the ampbunt of float dust
whi ch he encountered and that he was required by law to take
corrective action under those conditions.

In deciding this issue, |I find that the preponderance of the
admi ssible evidence is to the effect that Smith did find a
substanti al and dangerous accumul ati on of float coal dust as he
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reported to his superiors that he had. Respondent's allegation
that Smith exaggerated the extent of the float dust accunul ation
is accordingly rejected.

21. The preponderance of the evidence al so establishes that
it was a common practice for mne examners to stop belts and
that no other nmine exam ner has been disciplined for such
conduct. Smith testified that he regularly stopped belts during
m ne exam nations over the past 15 years, when he felt it was
necessary to correct a hazardous condition, and had never before
been disciplined for stopping a belt. Another certified mne
exam ner, Edward Wl lianms, testified that he regularly stopped
belts during mne exam nations if he believed corrective action
was required. Wllianms also testified that there was no policy
requiring permssion to stop a belt, and he knew of no other m ne
exam ner who had been disciplined for stopping a belt. State
I nspector Paul ey al so concurred that a mine examiner nmay stop a
belt line, without perm ssion and even has a responsibility to do
so if a hazardous situation exists.

22. The Pennsyl vani a DER Bureau of Deep M ne Safety Report
(Compl ai nant's Exhibit No. 4) stated that the m ne exani ner has
an obligation to report dangerous conditions and take appropriate
action to correct them They found that Smith had acted
appropriately in shutting down the belt in order to begin
correcting a dangerous accumul ati on of float coal dust.
Furthernore, the State investigative Commi ssion found that Shift
Foreman Earnest had interfered with Smith's performance of his
m ne exam ner duties in violation of state law, by attenpting to
overrule Smith's decision to shut down the belt w thout first
verifying the mne conditions reported to him The investigative
Conmmi ssi on opi ned that since Earnest had not seen the conditions,
he coul d not have made a sound judgnent as to severity. The
Bureau further expressed concern about Earnest making such a
deci sion without having first verified the presence or absence of
the reported conditions.

23. On or about Decenber 20, 1990, Hel en M ni ng Conpany
management di scharged Smith for insubordination, to wt;
di sobeying or refusing a direct order from Foreman Earnest to
| eave the No. 1 Belt running. But this is problematical for the
conpany because Foreman Earnest admits that he never gave Smith a
direct order. He nmerely "told" himto | eave the belt running and
begin abating the condition. And there is a plethora of evidence
in this record that in the union-managenent environnent that
exists in this mne, there is a very real distinction between a
di scussi on over the proper course of action to take to abate a
hazardous condition which results in an instruction to "leave the
belt running and begin abating the condition" and a direct work
order which utilizes those magi c words. When the term nol ogy
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"this is a direct order" is used, an antenna goes up, the
i stener becones focused and presunably obeys or not at his
peril.

In any event, Snmith filed a grievance concerning this
di scharge. The arbitrator on February 28, 1991, decided that the
conpany had shown just cause for disciplining Smth, but believed
di scharge to be too harsh a penalty and ordered Hel en M ning
Conmpany to reduce the penalty to a 60 worki ng day suspensi on.
Therefore, Smith returned to work on March 11, 1991, having
served out the tine.

Not wanting to put all his eggs in one basket, Smith al so
filed a parallel action, a section 105(c) conplaint wth MSHA,
now docketed at PENN 92-57-D. He seeks an order directing back
pay, interest and expungenment of this adverse action fromhis
personnel records. The Secretary asks for the inposition of a
civil penalty.

24. Subsequent to his return to work in March of 1991, Smith
had occasion to file another section 105(c) conplaint with MSHA
on May 7, 1991. This one was based on an incident in which Smth
was reassigned fromhis job as a shearer operator on the
longwal |, allegedly for making safety conplaints about defective
equi pnent on the longwall. Snmith alleged that he was assigned to
work as a nmechanic for several weeks and placed at the bottom of
the shaft to wait for assignnments. Smith testified that he sat
there idle, with no mechanic work assigned, for several weeks.
MSHA declined to pursue this case because he suffered no loss in
pay, and that is all that was ever done with it. No findings were
ever made regarding this situation and | don't intend to make any
herein. As far as | amconcerned, the only relevance this
conplaint has to the case at bar is by the very fact that a
section 105(c) conplaint was filed, Smith ipso facto engaged in
protected activity.

25. In late June 1991, Snith filed three section 103(Q)
requests with MSHA for hazardous condition inspections.

On June 18, 1991, David Hall ow, Chairman of the UMM M ne
Committee and Smith filed the first of the aforenenti oned three
section 103(g) conplaints or requests for inspection with MSHA at
the local MSHA field office. It stated as foll ows:

A 103(g) special investigation is requested this day
6-18-91. Circunmstances surrounding this issue are that
one J. C. MIller was instructed by maintenance forenman
and belt foreman to hold line starters in with a cap
pi ece and/or screwdriver (to keep belt operable). He
foll owed instructions, burst belt in half thus
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filling longwall section with snoke. Men evacuated with
SCSRs. J. C MIller was then off job 6-17-91. His training
on keeping belt running is a dangerous situation.

MSHA Coal M ne Inspector WIIliam Sparvieri conducted an

i nspection in response to this request on June 19, 1991, and as a
result issued the conmpany six section 104(a) citations.
Interestingly, Inspector Sparvieri testified that when he
presented this conplaint to m ne managenent, Safety Director Lynn
Hardi ng stated to himthat he (Harding) knew that Smth had filed
the conpl aint, apparently from Smith hinself.

On June 25, 1991, Smith filed the second of the three 103(Q9)
requests.

On or before June 24, 1991, Smith had received conplaints
frommners that the longwall track entry which is an escapeway
and a wal kway, was unsafe due to obstructions bl ocking the
shelter holes and water accunulations in the entry. Smith
i nfornmed Assistant Safety Director David Turner of the hazardous
condition while traveling in the area with Turner. The follow ng
day, June 25, 1991, Smith inquired of m ne managenent whet her
action had been taken to correct the condition. When he | earned
that no action had been taken, Smith wote a 103(g) conplaint and
served it to Inspector Sparvieri, who was present at the mine. A
prei nspection neeting was held in which m ne managenment asked
Smith why he filed the 103(g) conplaint w thout first notifying
them of the condition, and Smith responded that he had i nforned
Turner the previous day. This inspection resulted in two section
104(a) citations being issued to the conpany.

The circunstances surrounding Smth's filing of the second
103(g) conplaint on June 25, 1991, and m ne managenment's
statements during the preinspection neeting denonstrate that
managenment was aware that Smith filed the conplaint. Once Snith
reported the condition to Assistant Safety Director David Turner
and then inquired about the condition just prior to filing the
103(g) conplaint, it was obvious that Smith was the author of the
conplaint. In addition, Inspector Sparvieri testified that prior
to goi ng underground to inspect the area, he net with Smth and
m ne managenent. In the nmeeting, nmine nmanagenent asked Smith why
he filed the conplaint and there was discussion regarding Snmith's
having reported the condition to Turner the previous day.
Accordingly, | find that the evidence clearly shows that mne
managenment was aware that Smith filed the second 103(g)
conpl ai nt .

On June 27, 1991, Smith and Hall ow received safety
conplaints fromm ners who had worked the previous shift in an
abandoned | ongwal | section renoving old | ongwall equiprment. The
m ners indicated that they were working under unsupported roof
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and were afraid of being seriously injured. The mners al so

i ndicated that they were reluctant to address their conplaints
directly to managenent for fear of retaliation. Smth and Hal | ow
proceeded to discuss the mners' conplaints with Safety Director
Lynn Hardi ng and Superintendent Thomas Hofrichter in the hallway
outside the mine offices. Smth and Hall ow i nformed Hardi ng and
Hofrichter of the serious nature of the conplaints and requested
perm ssion to inspect the old |ongwall section to verify the
conditions. Hofrichter denied the request. After Hofrichter
denied the request, Smith stated that he would wite a section
103(g) conplaint to get the area i nspected by MSHA if necessary,
due to the serious nature of the conplaints. Smith proceeded to
wite the 103(g) conplaint while sitting on the stairs in the
hallway in front of Harding and Hofrichter, and served it to MSHA
i nspectors who were at the mine to conduct a regul ar inspection

The contents of that request, signed by Joseph A Smith
were as foll ows:

103(g) request for special investigation on the old
l ongwal | set up. Men going under chocks that are not
pressurized for 2 or 3 weeks, chocks not agai nst roof,
one shield pulled out at headgate w thout pressure, bad
roof at headgate and down |ine, nen working on face
side of panline wthout additional roof support. And
t he approved roof control plan is not being conplied
wi t h.

MSHA i nspector Sparvieri closed the area based just on the
contents of the 103(g) conplaint, subsequently investigated the
103(g) conplaint, and issued a section 107(a) | nmm nent Danger
Wt hdrawal Order and several nore citations due to unsupported
roof in the old longwall section, including a section 104(d) (1)
citation. The section 107(a) Wthdrawal Oder had the effect of
stoppi ng recovery operations in the old longwall area. To say the
| east, managenent strongly di sagreed with MSHA' s concl usi ons
about the all eged danger posed by the recovery operation, and was
particularly angry with the wording contained in the body of the
wi t hdrawal order.

26. | find that m ne nmanagenent was aware that Smith filed
the three section 103(g) conplaints, based on the surrounding
circunstances and statenents nmade to Smith and to MSHA | nspect or
WIlliam Sparvieri. Smth reported the hazardous conditions to
m ne managenent just prior to filing two of the three conplaints,
and he also told mine managenent that he had filed the three
103(g) conpl aints.

Wth regard to the 103(g) conplaint filed by Smth on June
25, 1991, MSHA Inspector Sparvieri testified that during the
prei nspection neeting regardi ng obstructions in the | ongwal
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track entry, someone in mne managenent, Joe Dunn, asked Smith
why he wanted the |ongwall shut down. |nspector Sparvieri
testified that Smith responded that he didn't, he just wanted the
m ne to be safe.

Superintendent Hofrichter and President Jack Wody both nade
statements during and after the 103(g) inspection on June 27,
1991, indicating that they were angry with Snmith for filing the
103(g) conpl aints.

Smith and Hall ow both testified that during this [ast 103(g)
i nspection Hofrichter stated in an angry tone that he was "sick
and tired" of Smith filing 103(g) requests. At this time he was
described as being red in the face and yelling. On June 28, 1991
the day after the third 103(g) inspection, President Jack Wody
made a statenent to Hallow threatening to discharge Smith. Hall ow
testified that Whody stated in a hostile manner that Smith was
"wr apped up, packaged, and ready for delivery, and | amjust the
guy to push the button,"” after previously indicating during the
meeting that he was furious with Snith for filing the last 103(Q)
conpl ai nt .

The testinony of both Hofrichter and Whody to the effect
that they denied prior know edge that Smth was responsi ble for
filing the three section 103(g) conplaints, that is, prior to his
July 1991 discharge, is rejected as patently incredible. Rather
I find as a fact that mine nanagenent in the persons of
Hofri chter and Wody, anong others, were nost definitely aware
that Smith filed all three of these 103(g) requests, prior to his
di schar ge.

27. Smith called off sick for the 12:01 a.m shift on July
1, 1991, with the "flu." He was next scheduled to work the 12:01
a.m shift on July 2, 1991. That day he clains to have been stil
feeling puny but decided to go to work anyway, believing that he
could handle his regular job as a shearer operator. But,
meanwhi | e back at the mine, Shift Foreman John Burda and
Assi stant Foreman David Hil debrand were engaged in scheduling
wor k assignnents for various UMM enpl oyees for the shift that
was scheduled to begin at 12:01 a.m, on July 2, 1991. Burda's
shift was to be short three regularly schedul ed forenmen that
eveni ng due to vacations and illnesses. One of the forenmen who
was going to be off that evening was Gary Fertal, who regularly
performs on-shift firebossing on Burda's shift.

So Burda, knowi ng that Smith was an experienced fireboss,
told Assistant Foreman Hildebrand to instruct Smith to assune
Fertal's firebossing duties that evening. At approximately 11:20
p. m, Hildebrand spoke with Smith, who was in the bathhouse
dressing for work. Hildebrand told Smth that he was to fireboss
that evening. Smith stated that he would rather not and was told
to speak to Shift Foreman John Burda regardi ng his assignnment.
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Smith went to the forenen's office and spoke with Burda. He told
Burda he didn't want to fireboss and asked if there was any other
wor k avail able for him Burda advised himthat the only work
avail able for himthat night was to fireboss and that if Smith
did not want the assignnent to go honme. Burda also told Smith
that if he was still at the mine at 12:01 a.m, when the shift
started, that the firebossing assignment woul d becone a direct
work order. Smith then in rapid succession stated to Burda that:
(1) he was going hone sick or taking a sick day; (2) he would
fireboss if Burda would write out the assignment and finally (3)
he woul d take an "illegal day,"” intending to get a nedical excuse
the next day, thus converting the unexcused absence to an unpaid
si ck day.

It should be noted that in requesting the sick day, Smth
never did tell Burda that he was, in fact, sick

A sick day is conmon mne parlance for a "sick/personal day"
which is provided for by the National Bitum nous Coal Wage
Agreenment. A sick/personal day is a contractual day off that can
be taken for any reason which may, but does not necessarily,

i ncl ude sickness. Well-established practice at the Homer City

M ne requires that managenent be informed that an enpl oyee w shes
to take a sick day before the schedul ed commencenent of a shift.
Requests for sick days are not granted to enpl oyees after the
shift begins. Shift Foreman Burda, after Smith asked for a "sick
Day," | ooked at the clock on the wall in his office, noted that
the tine was 11:49 p.m (which was prior to the schedul ed
comencenent of the m dnight shift), and indicated that since the
shift had not yet begun, he could and would grant Smith's request
for a sick day and thus, if he did not wish to fireboss, he could
go hone. But, other than agreeing to grant Smith's request for a
si ck day, Burda never gave Smith permi ssion to | eave the mne

The next question is was it necessary for Snmith to have
perm ssion to |l eave the mne before the shift starts. | don't
t hi nk so.

The National Bitum nous Coal Wage Agreenent requires that
enpl oyees reqgularly attend work and that all of their absences be
accounted for. "Illegal days" off, as the termitself suggests,
are absences that occur wi thout nmanagenment's perm ssion or
aut horization and do not stand on the same footing as
contractual |l y-aut hori zed holi days, such as graduated and fl oating
vacation days and sick days. Because illegal absences are not
aut horized or sanctioned by the collective bargai ni ng agreenent,
enpl oyees can, and are, disciplined by Hel en for being away from
work for a period of two or nore (2a) consecutive days wi thout
aut hori zation, unless the absences are subsequently proven to be
related to illness. This is exactly what Smth had in mnd, and
what he in fact did the follow ng day.
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The next day, Smith did in fact go to the hospital energency room
and was di aghosed as having "gastroenteritis" and advised to take
a couple of days off by the treating physician. However, Smith
was overtaken by events in this regard in that Superintendent
Hofrichter called himat home on July 2, 1991, to advise that he
was suspended with intent to discharge for insubordination
because he refused the firebossi ng assi gnment.

Smith then filed yet another Conplaint of Discrimnnation
under section 105(c) of the Act which is now docketed at PENN
92-58-D as well as a grievance under the contract.

28. That grievance concerning Hel en M ning Conpany's
suspension of Smth subject to discharge resulted in an
arbitration hearing conducted by Arbitrator Jack I. Lenavitt on
July 11, 1991. Arbitrator Lenavitt, in a July 16, 1991 decision
sust ai ned Hel en's discharge of Smith for insubordination and
interference with the operati on and nanagenent of the Homer City
M ne, premised upon his refusal upon direction by his foreman to
fireboss.

29. There is an established practice that m ners at the
Homer City M ne can and do decline assignnments and go home so
long as they leave the mne prior to the start of the shift.
Several miner witnesses testified to that effect and that seens
to be the consensus of the evidence. Foreman Burda |ikew se
stated that if Smth had asked for a sick or personal day and
left the premi ses prior to the start of the shift there would
have been no "insubordination" and therefore no problem No other
m ner, besides Smith, has been disciplined as a result of this
practice.

FURTHER FI NDI NGS W TH CONCLUSI ONS

The general principles governing analysis of discrimnnation
cases under the Mne Act are well settled. In order to establish
a prima facie case of discrinmination under section 105(c) of the
Act, a conpl aining nmner bears the burden of production and proof
in establishing that (1) he engaged in protected activity and (2)
t he adverse action conplained of was notivated in any part by
that protected activity. Secretary on behalf of Pasula v.
Consolidation Coal Co., 2 FMSHRC 2786, 2797-2800 (Cctober 1980),
rev'd on other grounds sub nom Consolidation Coal Co. v.
Marshal |, 663 F.2d 1211 (3rd Cir. 1981); Secretary on behal f of
Robi nette v. United Castle Coal Co., 3 FMSHRC 817-18 (Apri
1981). The operator may rebut the prima facie case by show ng
either that no protected activity occurred or that the adverse
action was in no part notivated by protected activity. If an
operator cannot rebut the prima facie case in this manner, it
neverthel ess may defend affirmatively by proving that it also was
notivated by the mner's unprotected activity and woul d have
taken the adverse action in any event for the unprotected
activity alone. Pasula, supra; Robinette, supra. See al so
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Eastern Assoc. Coal Corp. v. FMSHRC, 813 F.2d 639, 642 (4th Cir
1987); Donovan v. Stafford Construction Co., 732 F.2d 954, 958-59
(D.C. Cir. 1984); Boich v. FMSHRC, 719 F.2d 194, 195-96 (6th Cr
1983) (specifically approving the Comm ssion's Pasul a- Robi nette
test). Cf. NLRB v. Transportation Managenment Corp., 462 U.S. 393,
397-413 (1983) (approving nearly identical test under Nationa
Labor Rel ations Act).

Direct evidence of actual discrimnatory notive is rare.
Short of such evidence, illegal notive may be established if the
facts support a reasonable inference of discrimnatory intent.
Secretary on behal f of Chacon v. Phel ps Dodge Corp., 3 FMSHRC
2508, 2510-11 (Novenber 1981), rev'd on other grounds sub nom
Donovan v. Phel ps Dodge Corp., 709 F.2d 86 (D.C. Cir. 1983);
Sammons v. M ne Services Co., 6 FMSHRC 1391, 1398-99 (June 1984).
As the Eighth Crcuit analogously stated with regard to
di scrimnation cases arising under the National Labor Rel ations
Act in NLRB v. Melrose Processing Co., 351 F.2d 693, 698 (8th
Cr. 1965):

It would indeed be the unusual case in which the |ink
bet ween the di scharge and the [protected] activity
coul d be supplied exclusively by direct evidence.
Intent is subjective and in many cases the
di scrimnation can be proven only by the use of
circunstantial evidence. Furthernore, in analyzing the
evi dence, circunstantial or direct, the [NLRB] is free
to draw any reasonabl e inferences.

Circumstantial indicia of discrimnatory intent by a mne
operator against a conplaining mner include the foll ow ng:
knowl edge by the operator of the miner's protected activities;
hostility towards the m ner because of his protected activity;
coi ncidence in time between the protected activity and the
adverse action conpl ai ned of; and disparate treatnent of the
conpl aining m ner by the operator. Chacon, supra at 2510.

There can be no doubt that Smith engaged in a plethora of
protected activity just prior to both discharges at issue in
t hese cases. See Findings of Fact Nos. 4, 7, 9, 10, 16, 18, 24,
and 25.

In addition to these specific instances wherein Smith
engaged in protected activity under the Act, Smith also served as
the UMM Safety Conmittee Chairman in this mine throughout the
period we are looking at. In this position, Smith was the prinmary
safety advocate for the miners at the Honer City Mne. Smith
persistently addressed safety conplaints to management on behal f
of the mners regarding conditions and equi pnent in the mne, and
he served as the miners' representative during state and federa
m ne inspections, traveling with i nspectors on a regul ar basis.
Smith also regularly attended safety neetings
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with mne management to address ongoing safety issues at the
mne. Wthin just days prior to both discharges, Smith made
safety conplaints to managenent and MSHA regardi ng equi pnent and
conditions at the m ne based on conplaints he received from ot her
m ners.

In a case under the 1969 Coal Act, the Conmm ssion recognized
the special status of a union safety conmittee nmenber in bringing
safety conplaints to the Secretary. Local 1110 UMM and Carney V.
Consol i dati on Coal Company, 1 FMSHRC 338 (1979).

If anything, the 1977 M ne Act was intended to broaden and
strengthen the protection against discrimnation afforded m ners
and their representatives. See S. Rep. No. 95-181, 95th Cong.
1st Sess. 35-36 (1977), reprinted in Senate Subcomittee on
Labor, Conmmittee on Human Resources, 95th Cong., 2d Sess.,

Legi slative History of the Federal Mne Safety and Heal th Act of
1977, at 623-624 (1978).

The nmenbers of the mine safety committee are given a specia
status and added responsibilities under the Union Contract
(Article 111 (d)) and under the Act. They are the spokesnen for
the miners in safety matters and are responsi ble for bringing
safety concerns to managenent and to MSHA. Subject to the
requi renents that their actions be taken in good faith and be
reasonabl e, | conclude that the actions of safety comm tteenen
such as Smith in bringing safety conplaints to MSHA or to the
m ne operator, are protected activity as well

There al so can be no doubt that m ne managenent was wel
aware of Smith's safety activity in the mne generally and the
af orenenti oned particular instances of protected activity
specifically. See Findings of Fact Nos. 1, 4, 7, 9, 16, 18, 24,
25, and 26.

In addition to evidence of know edge, the Commi ssion's
anal ysis in Chacon provides that evidence of managenment hostility
toward the protected safety activity is further proof of
discrimnatory intent. Wth regard to both discharges, mne
managenent made statements denonstrating open hostility toward
Smith's safety conplaints and threatened to fire him See
Fi ndi ngs of Fact Nos. 11 and 26.

The Chacon analysis al so provides that a coincidence in tine
between the protected activity and the adverse action is further
circunstantial evidence of discrimnatory intent. There is a
cl ose coincidence in tinme with regard to both di scharges of
Smith. Wth regard to the Decenber 1990 di scharge, Snmith made
saf ety conpl ai nts about the |Iongwall equi pment on Decenmber 18, 2
days prior to his discharge on Decenber 20. Additionally, Smth
reported the hazardous accumul ati on of float dust and shut down
the beltline on Decenber 19, one day prior to his discharge.
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Wth regard to the July 1991 di scharge, Snith made the | ast of
three 103(g) conplaints on June 27, just 6 days prior to his

di scharge on July 2. Accordingly, the clear coincidence in tine
between Smth's safety conplaints and his discharge on both
occasi ons strongly suggests that the di scharges were notivated by
his protected activity.

Finally, the Chacon analysis al so provides that evidence of
di sparate treatment is indicative of discrimnatory intent. The
evi dence persuades nme that Smith was subjected to disparate
treatnment for conduct which was otherw se somewhat routine at the
Homer City M ne. See Findings of Fact Nos. 21, 22, and 29.

| therefore find that the respondent was notivated by
Smith's protected activity in discharging himon both occasions
at bar. Accordingly, it follows that | also find that the
respondent has failed to rebut the governnment's prim facie case.

Respondent has also failed to prove as an affirmative
defense that Smith would have been discharged in any event for
unprotected conduct alone. In both of these cases, respondent has
all eged that Smith was insubordi nate and woul d have been
di scharged for that unprotected activity al one.

But with regard to the Decenber 1990 di scharge, the evidence
does not support the allegation that Smith was insubordinate by
di sobeying a direct order to |leave the belt running, because the
person who all egedly gave that order adnmitted that no such order
was issued. Rather, the evidence nore reasonably establishes that
Smith was discharged after he took what appears to ne to be
appropriate corrective action to abate a hazardous conditi on,
consistent with the comon practice of mne exam ners at this
n ne.

Moreover, even if Earnest had issued a direct order to |eave
the No. 1 belt running, in spite of Snmith's report of a dangerous
accunul ation of float coal dust, the State investigative
Conmi ssion found that that would constitute illegal interference
with the duties of a mine exam ner, and refusal to obey such an
order which potentially jeopardized the safety of hinself and
m ners working inby the No. 1 airlock area would not justify
Smith's discharge on the basis of insubordination. In fact,
according to the investigators, Smith was required by law to take
i medi ate corrective action, in |ight of the serious hazard of an
expl osion posed by the float coal dust, which included
deenergi zing the belt to renove the ignition source.

Furthernmore, if respondent truly believed that Smith had
made a fal se report of float coal dust conditions during the mne
exam nation, Superintendent Hofrichter could and shoul d have
di scharged Smith for that reason, rather than fabricating this
i nsubordi nati on of fense out of whole cloth. OF course, there was
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a small problemw th that; Earnest's own notes reflected that a
fl oat dust accurulation in fact existed in the No. 1 airlock area
as Foreman DeWtt reported, and the State investigative

Commi ssion found that Smith's report accurately described the
condi ti ons.

Respondent also failed to prove that Snmith woul d have been
di sci plined for unprotected conduct alone with regard to the July
1991 di scharge. Respondent alleged that Smith was di scharged for
refusing a direct order to serve as a substitute m ne exam ner
for that shift. But, the evidence does not support respondent's
claimthat Smith di sobeyed a direct work order to serve as a
fireboss. To the contrary, Shift Foreman Burda adm tted during
cross-exam nation that he never stated to Smth that he was
i ssuing a direct order, and his own notes reflect that he told
Smith to |l eave prior to the start of the shift or his
instructions to fireboss would beconme a direct work order

The evidence shows that Smith was given an assignnment that
he felt he couldn't performdue to illness, or perhaps just an
assignment he didn't want that night as respondent would have it.
He then di scussed the assignment with Burda, his foreman,
declined it, and subsequently took the night off as an unexcused
absence. He thereupon left the mine site prior to the start of
the shift.

Article XXI'l of the National Bitum nous Coal Wage Agreenent
of 1988, in effect at respondent's mne during the tine rel evant
to this case, provides in part that if an enpl oyee accunul ates 6
si ngl e days of unexcused absence in a 180-day period or 3 single
days of absence in a 30-day period, he shall be designhated an
"irregular worker" and will be subject to discipline; or when an
enpl oyee absents hinmself fromwork for 2 consecutive days w thout
the consent of the enployer, other than because of proven
sickness, he may be discharged. Smith fits neither of these
categories by taking a single unexcused day off. In fact, Snmith
and several other witnesses all testified that mners regularly
arrived at the mne, declined an assignment for whatever reason
and left the mine prior to the start of the shift. These nminers
each testified that this is common practice at the mne, that
they had declined assignnments and |left the nine prior to the
start of the shift, and that they knew of no other mner, besides
Smith, who had been disciplined as a result of doing so. It
certainly seens clear that the union contract pernmits this rather
strange practice, so long as a mner does not utilize two
consecutive days of unauthorized absences.

Smith also testified that he believed that he could properly
utilize an unexcused absence whi ch managenent woul d | ater
designate as excused, if and when he presented nedica
docunent ati on upon his return to work. A nenorandum
(Conpl ai nant's Exhibit No. 11) issued by respondent to al
enpl oyees regardi ng proper
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docunent ati on of medi cal absences also clearly states that
absences due to illness can be | ater excused by bringing in a
medi cal release. | find that Smith's decision to take an
unexcused absence and return when he was no longer sick with a
medi cal rel ease was reasonably consistent with this conmpany

policy.

In sumuary, respondent has failed to prove that Smith woul d
have been discharged in any event for his unprotected activity
al one. Accordingly, the evidence supports a finding with regard
to both discharges that respondent, Helen M ning Conpany,

di scharged Smith in retaliation for engaging in protected
safety-related activity in violation of section 105(c) of the
M ne Act.

Respondent attenpts to characterize Smith as a selfish,
greedy, vindictive and mani pul ati ve enpl oyee. | have no doubt
that Smith regularly and often antagoni zes the conmpany with what
m ght be characterized as "sharp practice," by which I nean using
the union contract to his personal advantage whenever and
wherever he gets a chance. But that is not sufficient grounds for
the conpany to discrimnate against Smith in violation of federa
| aw.

Lastly, | ammndful that | have not discussed every
epi sodi ¢ devel opnent that is contained in the |lengthy record of
trial of these cases, but | have considered everything that is in
the record and di scussed those portions which I felt were
necessary to ny determination. To a |arge extent, these cases
turned on credibility choices. The major credibility choice was
of course between Smith and Hofrichter. As between the two,
Smith's version of events was clearly the better corroborated and
al so better fit the physical facts contained in the record.

Before |I close this decision, a word on the weight or |ack
thereof | gave to the two arbitration decisions which were both
very favorable to the respondent.

Congress created a unique statutory scheme under section
105(c) of the Mne Act to preserve a miner's right not to be
di scrim nated agai nst for engaging in protected activity. The
i ssues and standards of proofs presented in arbitration
proceedi ngs pursuant to coll ective bargaining agreenents are not
the sane as those presented in discrimnation cases adjudi cated
pursuant to the Mne Act. An enployee's rights pursuant to a
col l ective bargaining agreenment are different fromthe
statutorily protected safety rights of miners. Accordingly, the
wei ght to be accorded arbitrator's decisions is within the sound
di scretion of the Conmi ssion's trial judge, on a case-by-case
basis. In these cases, | obviously nmade vastly different
credibility findings than either of the two arbitrators who rul ed
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on Smith's grievances previously. Under these circunstances,
therefore, | have given no weight to the arbitrati on decisions at
i ssue herein.

CIVIL PENALTY

Because of the egregious discrimnatory conduct commtted in
these cases, | find that Superintendent Hofrichter knew or should
have known that he was violating section 105(c) of the Act when
he di scharged Smith on both occasi ons conpl ai ned of herein

Si nce Superintendent Hofrichter was an agent of the
respondent, the violation was the result of operator negligence.

| find that the violation was al so serious in that it could
be expected to have had a chilling effect upon persons willing to
act as union safety conmitteenen and m ne exami ners, thereby
seriously dimnishing the effectiveness of those personnel and
regul atory enforcenent under the Act in general. In assessing a
penalty herein | have also considered that the nmine operator is
large in size and has a noderate history of violations. No
evi dence has been presented to indicate that Hel en M ning Conpany
has viol ated section 105(c) within the previous 2 year period
under facts similar to those herein. The violative condition has
not yet been abated since M. Smith has obviously not yet been
paid for his |ost wages. Under all the circunstances herein
find a penalty of $10,000 to be appropriate for the two
viol ati ons found herein, $5,000 to be allocated to each

ORDER
Respondent i s ORDERED:

1. To pay Joseph A. Smith back pay which was stipulated to
in the anpbunt of $45,450.37, within 30 days of the date of this
order.

2. To pay Joseph A. Smith interest on that anmount fromthe
date he woul d have been entitled to those nonies until the date
of paynment, at the short-termfederal rate used by the Interna
Revenue Service for the underpaynment and over paynment of taxes,
pl us 3 percentage points, as announced by the Conmm ssion in Loc.
U 2274, UMM v. Clinchfield Coal Co., 10 FMSHRC 1493 (1988),
aff'd, 895 F.2d 773 (D.C. Cir. 1990).

3. To reinstate conpl ainant to the sane position, pay,
assignment, and with all other conditions and benefits of
enpl oyment that he would have had if he had not been discharged
fromhis previous position on July 2, 1991, with no break in
servi ce concerni ng any enpl oynent benefit or purpose.



~1646

4. To conpletely expunge the personnel records maintained on
Joseph A. Smith of all information relating to the Decenber 1990
and July 1991 di scharges.

5. To pay to the Departnent of Labor a civil penalty of
$10,000 within 30 days of the date of this decision.

Thi s Decision constitutes nmy final disposition of this
proceedi ng.

Roy J. Maurer
Adm ni strative Law Judge



