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Federal M ne Safety and Heal th Revi ew Conm ssion
O fice of Adm nistrative Law Judges

IN RE: CONTESTS OF RESPI RABLE Mast er Docket No. 91-1
DUST SAMPLE ALTERATI ON
CI TATI ONS

ORDER GRANTI NG I N PART AND DENYI NG I N PART
MOTI ON TO COMPEL DI SCOVERY

On August 19, 1992, in conpliance with the Conm ssion remand
of June 29, 1992, | ordered the Secretary to submt for ny in
canmera inspection docunents 17, 119, 142, 160, the Decenber notes
of docunent 407, 476, and 481. The docunents were subnmtted by
the Secretary on Septenber 11, 1992. For the reasons which
follow, I grant in part and deny in part the Contestants' notion
for disclosure.

Docunment 17 is a nmenmorandumto the file froman Assistant U
S. Attorney dated February 21, 1990, regarding a tel ephone
conversation he had with an attorney for a coal m ne operator
The Secretary clains the protection of the work produce doctrine.
Clearly the docunent was prepared by an attorney in anticipation
of possible future litigation. It conmes within the work product
rule. Since it records a conversation with an attorney for a
Contestant, it can hardly be argued that Contestants have a
substantial need for it and are unable to obtain its substantia
equi val ent by other neans. | will deny its disclosure.

Docunment 119 is an MSHA internal menorandum dated February
4, 1991, concerning the coal dust sanpling investigation. | have
previously upheld the Secretary's assertion of the deliberative
process privilege. Nothing in the docunent indicates that it is
necessary for Contestants' defense. | will deny disclosure.

Docunment 142 is a nenmorandumto the Associate Solicitor and
the MSHA Coal M ne Safety and Health Admi nistrator fromthe
Counsel for Trial Litigation and the Chief, Ofice of Technica
Conpliance and | nvestigation dated August 28, 1989. | previously
uphel d the Secretary's assertion that the document is protected
by the work product doctrine. The nmenorandum concerns in |arge
part the crimnal investigation. It proposes alternative
strategies for future investigations and |egal action. It
i ncl udes nental inpressions, conclusions, and opinions of the
Secretary's attorneys. | will deny disclosure.
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Docurment 160 is an undated menorandum from Assi stant Secretary
Tattersall to the Secretary concerning the AWC i nvestigation. |
uphel d the Secretary's assertion of the deliberative process
privilege. The document refers to the crimnal investigation, and
contains proposals for civil enforcement. There is nothing in the
docunent which indicates that it is necessary for the
Contestants' defense. | will deny disclosure.

Document 407 (notes for the |ast week in Novenber 1990 only.
My order of August 19 refers to them as Decenber notes) contains
cal endar entries of Robert Thaxton, a portion of which were
exci sed. The excised notes include the record of a discussion
with other MSHA officials concerning potential citations and what
further informati on may be needed. | conclude that the excised
portion of the notes is protected by the deliberative process
privilege. There is no indication that the notes are necessary
for Contestants' defense. | wll deny disclosure.

Docurment 476 includes the excised notes of Robert E. Nesbhit
dat ed Cctober 30, 1989, Novenber 7, 1989, Novenber 30, 1989,
January 11, 1990, and February 1, 1990. The notes of October 30,
1989 (called pages 5 and 6 by the Solicitor), are contained in
two pages and record a neeting between Edward Clair of the
Solicitor's Ofice and eight MSHA officials including Nesbit.
Page 5 (called Section 1 by the Solicitor) records Edward Clair's
report of a neeting with Departnment of Justice officials and
contains directions for future proceedings. | conclude this page
is protected by the attorney-client privilege. Page 6 (Section 2)
records what MSHA officials proposed to do regarding future
i nvestigations. | conclude that it is protected by the
i nvestigative privilege. The notes of Novenber 7, 1989 (page 4),
contai n suggested investigative steps and procedures. It is
protected by the investigative privilege. The notes of Novenber
30, 1989 (page 3), contain nanes of potential targets of the
i nvestigation. It is protected by the investigative privilege.
The notes of January 11, 1990 (page 2), contain directions for
further investigation. It is protected by the investigative
privilege. Nothing in the docunents indicates that the excisions
are necessary for Contestants' defense. | wll deny disclosure.

Document 481 conprises the excised notes of denn Tinney
i ntroduced at Tinney's deposition. They are contained in ten
pages i ncluding the cover sheet entitled "AWC - d enn Ti nney
Not es. " Sevent een exci sions were made by reason of clains of
privilege and are described and nunbered in the letter of
Novenber 26, 1991, from Carl Charneski to Henry Chajet. Excision
1is part of a note dated January 30, 1990. It refers to a plan
for investigation of inspector sanples following a neeting with
MSHA and O G officials. The Secretary asserts the attorney-client
and investigative privileges. | conclude that the excision is
protected by the investigative privilege but not by
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the attorney-client privilege. Excision 2 records a tel ephone
call from Thaxton concerning a communication fromthe U S.
Attorney. The Secretary asserts the attorney-client privilege.
conclude that the excision is protected by the attorney-client
privilege. It is a sharing by client representatives (MSHA is the
client) of the advice of their attorney. Excision 3 records what
a Secretary's attorney did. It does not include any proposals,
concl usi ons, nmental inpressions, or |legal theories. The Secretary
asserts the deliberative process and work produce privil eges.
Neither privilege properly fits the excised sentence. | deny the
claimof privilege and will order the excised portion of the
docunent discl osed. Excision 4 concerns a request fromthe

I nspect or General about inspector sanples, and direction from
Tinney's superior. It is protected by the investigative and

del i berative process privileges. Excision 5 records a discussion
anong MSHA of ficials about the processing of AWC sanples. It is
protected by the deliberative process privilege. Excision 6
contains the names and social security nunbers of MSHA inspectors
bei ng investigated. It is protected by the investigative
privilege. Excision 7 records the advice of the Secretary's
attorneys to Tinney concerning the investigation. It is protected
by the attorney-client and work product privileges. Excision 8
concerns directions fromthe Solicitor's Ofice and Ed Hugl er
concerning the AWC investigation. It is protected by the
attorney-client and work product privileges. Excision 9 records
advice fromthe Solicitor's Ofice to Tinney. It is protected by
the attorney-client privilege. Excision 10 contains further
advice fromthe Solicitor's Ofice to Tinney. It is protected by
the attorney-client privilege. Excision 11 records a

conmuni cation from T Tinney to an O G official concerning inspector
sanples. It is protected by the investigative privil ege. Excision
12 records a di scussion between Tinney and an attorney fromthe
Solicitor's OFfice concerning the investigation. It is protected
by the attorney-client privilege. Excision 13 records a

di scussi on between Tinney and Dr. Myers of Wst Virginia

Uni versity concerning Dr. Myers' report. It is protected by the
del i berative process and work product privileges. However, for
the sane reasons that | directed the production of documents 376,
365, 3, and 366 in ny order of August 19, 1992, | will direct the
di scl osure of the material in excision 13. It contains comments
on the draft report of Dr. Myers. Excision 14 records advice from
the Secretary's attorney and an Assistant U S. Attorney. It is
protected by the attorney-client privilege. Excision 15 records a
di scussi on amobng MSHA officials concerning the processing of AW
sanpl es. The excision is protected by the deliberative process
privilege. Excision 16 records advice fromthe Secretary's
attorneys and di scussion of future action. It is protected by the
attorney-client privilege. Excision 17 contains a description of
options for further AWC activity. It is protected by the

del i berative process privilege. | have rejected the clai m of
privilege for excision 3, and conclude that the information in
excision 13 is necessary for
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Contestants' defense. Wth respect to all the other excisions in
docurment 481, disclosure will be deni ed.

ORDER

Accordingly, IT IS ORDERED t hat Contestants' notion for
producti on of documents is GRANTED with respect to excision 3 and
excision 13 in document 481. The nmotion is DENIED with respect to
the remai nder of docunment 481 and with respect to docunents 17,
119, 142, 160, 407 and 476.

James A. Broderick
Adm ni strative Law Judge



