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ROY LEE STROUD, : DI SCRI M NATI ON PROCEEDI NG
Conpl ai nant :
V. : Docket No. KENT 91-986-D
CBM M NI NG, | NC., : Pl KE CD 91-09
ROY F. COLLI ER AND :
JAMES H. BOOTH, : No. 2 M ne

Respondent s
DECI SI ON

Appear ances: Tony Oppegard, Esq., Appal achian Research & Defense
Fund of Kentucky, Inc., Lexington, Kentucky, for
Conpl ai nant ;
M chael J. Schmitt, Esq., Wells, Porter, Schmtt
& Wal ker, Paintsville, Kentucky, for Respondent.

Bef ore: Judge Maurer

Thi s proceedi ng concerns a discrimnation conplaint, as
presently anmended, filed by the conplainant, Roy Lee Stroud,
agai nst the corporate respondent, CBM M ning, Inc. (CBM, and the
i ndi vi dual respondents, Roy F. Collier and James H. Booth, who
are both part-owners and corporate officials of CBM pursuant to
section 105(c) of the Federal M ne Safety and Health Act of 1977,
30 U S.C. 0801 et seq. (the "Act").

Pursuant to notice, a hearing was conducted in Paintsville,
Kent ucky, on April 15-16, 1992. Subsequently, both parties filed
post -hearing briefs and/or proposed findings and concl usi ons,
which | have considered along with the entire record of
proceedings in this case in making the follow ng decision

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

1. Conplainant, Roy Lee Stroud, is the brother-in-Ilaw of
respondent, Roy F. Collier. Collier is married to Stroud's
sister, Patricia.

2. Over the previous several years, going back to at |east
1986, Stroud had sought enpl oynent at one or the other of
Collier's businesses to no avail. They had a very poor persona
and famly relationship and Collier absolutely did not Iike
Stroud for a variety of personal reasons. The record reflects a
ong history of aninpsity between them However, Collier's wife,
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Patricia, wanted himto give her brother a job, so at one point
he finally gave his approval for Stroud to work for CBM and he
was subsequently hired as a belt shoveler at $8.00 per hour

3. His career at CBM was short-Ilived, however. Stroud's
first day of work was January 29, 1991. He worked 8 hours that
day. The next day, January 30, 1991, he worked 2 hours and
wal ked off the job over a dispute with the mine superintendent
about his rate of pay. The superintendent had erroneously told
himthat his rate of pay was going to be $6. 00 per hour. When
Collier learned of this later, and was teased about it, he became
quite upset and threatened to whip Stroud the next time he saw
hi m

4., On February 5, 1991, Stroud filed a conplaint of
discrimnation with MSHA, falsely alleging that he had been fired
fromhis job as a beltline shovel er, by Superintendent Tommy
Rouse on January 31, 1991, ostensibly because he had conpl ai ned
to Rouse about his snoking underground.

5. MSHA nmmil ed two separate copies of Stroud's
di scrim nation conplaint to CBM on February 5, 1991, each with a
cover letter inform ng the conpany that a discrimnation
conpl ai nt under section 105(c) of the Mne Act had been filed
against it. One of the letters was addressed to Booth
(Conpl ai nant's Exhibit No. 3); the other letter was addressed to
Rouse (Conpl ainant's Exhibit No. 4). The conplaints were both
recei ved by the conmpany on February 7, 1991

6. Even though Collier and Booth claimnot to have known
about this section 105(c) conplaint until sonetinme |ater, the
circunstantial evidence is strong that both Collier and Booth
knew that Stroud had filed a section 105(c) conplaint with MSHA
on or about February 7, 1991, and in any event before the assault
actually took place on February 8, 1991 (See Finding and
Conclusion No. 8, infra). |In accordance with the preponderance
of that evidence | find that all the respondents did have
know edge that Stroud had engaged in protected activity, i.e.
filed a section 105(c) conmplaint, prior to the adverse action
t hat was taken agai nst him

7. In the days between January 30, 1991 and February 8,
1991, Collier was becoming still angrier with Stroud because he
woul d stop by the mine office frequently trying to pick up his
paycheck for the 10 hours pay he had comi ng. The regul ar payday
was not until February 15, 1991, but Stroud continued to stop in
the office seeking his check. Collier had asked one of the
clerks there, dadys Parsons, to notify himthe next time Stroud
came into the office
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8. On February 8, 1991, Stroud once again was on his way to
the mne office to check on his paycheck. On his way to the
of fice, Stroud drove by Collier's home in nearby Beauty,
Kentucky. When Stroud passed Collier's hone around noon, Collier
was standing outside talking with Booth. Collier and Booth saw
himand followed himto the mne office, arriving separately, but
simul taneously a few mnutes later. Collier told Booth to clear
the femal e enpl oyees out of the front office and he picked up an
| 8-inch | ong piece of hydraulic hose and went into the office
after Stroud. Booth did as he was requested. Collier then
entered the office and started whipping Stroud with the hydraulic
hose. He struck himmnmultiple blows on the head and back while
Stroud attenpted to fend off the blows. Booth did not
participate in the assault.

9. Prior to February 8, 1991, Booth and Stroud had no
personal rel ationship whatsoever; and | find no credi ble evidence
inthis record to prove that Booth participated in the assault on
Stroud. The only evidence to that effect comes from Stroud
hi msel f, whose credibility approaches zero. The nere fact that
Booth was present in the office and did not come to the aid of
Stroud or try to stop Collier does not amobunt to taking adverse
action against Stroud on the part of Booth. Therefore, I am
ordering dismssal of Stroud's conplaint agai nst Booth on this
basi s al one.

10. On February 8, 1991, after being exam ned at a hospita
for the injuries he received during the assault, Stroud notified
MSHA by tel ephone of the assault. MSHA thereafter investigated
Stroud's assault claimas part of his previously filed
di scrim nation case.

11. On April 3, 1991, MSHA issued its determ nation that in
its opinion, a violation of section 105(c) had not occurred.
Stroud then filed a pro se conplaint with the Comm ssion all eging
that he had been di scharged by CBM for reporting safety
violations and that he had al so been "beaten by officials of the
conpany" after reporting safety violations to the Departnment of
Labor, neaning the original discrimnation conpliant filed with
VSHA.

12. On COctober 22, 1991, | granted Stroud's motion to anmend
his pro se conplaint. By this tinme he was represented by
counsel. Stroud's anended conpl aint dropped his claimthat he
had been di scharged by CBMin violation of section 105(c) of the
M ne Act, but retained the claimthat he had been assaulted by
of ficials of the conpany because of the filing of his origina
di scrimnation conplaint with MSHA. In addition, the anmended
conpl ai nt added Col lier and Booth as i ndividual respondents,
based on Stroud's allegation that Collier and Booth assaulted him
on February 8, 1991.
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DI SCUSSI ON W TH FURTHER FI NDI NGS AND CONCLUSI ONS

The general principles governing analysis of discrimnation
cases under the Mne act are well settled. 1In order to establish
a prima facie case of discrimnation under section 105(c) of the
Act, a conplaining mner bears the burden of production and proof
in establishing that (1) he engaged in protected activity and
(2) the adverse action conplai ned of was notivated in any part by
that protected activity. Secretary on behalf of Pasula v.
Consol i dation Coal Co., 2 FMSHRC 2786, 2797-2800 (Cctober 1980),
rev'd on other grounds sub nom Consolidation Coal Co. v.
Marshal |, 663 F.2d 1211 (3rd Cir. 1981); Secretary on behalf of
Robi nette v. United Castle Coal Co., 3 FMSHRC 817-18 (Apri
1981). The operator may rebut the prim facie case by show ng
either that no protected activity occurred or that the adverse
action was in no part notivated by protected activity. |If an
operator cannot rebut the prima facie case in this manner, it
neverthel ess may defend affirmatively by proving that it also was
notivated by the miner's unprotected activity and woul d have
taken the adverse action in any event for the unprotected
activity alone. Pasula, supra; Robinette, supra. See also
Eastern Assoc. Coal Corp. v. FMSHRC, 813 F.2d 639, 642, (4th Cir
1987); Donovan v. Stafford Construction Co., 732 F.2d 954, 958-59
(D.C. Cir. 1984); Boich v. FMSHRC, 719 F.2d 194, 195-96 (6th Cr
1983) (specifically approving the Conmm ssion's Pasul a- Robi nette
test). Cf. NLRB v. Transportati on Managenent Corp.

462 U.S. 393, 397-413 (1983) (approving nearly identical test
under National Labor Rel ations Act).

There is no doubt that Stroud engaged in protected activity
inthis instance. The nmere filing of a discrimnation conplaint
under section 105(c) of the Mne Act constitutes protected
activity. And that is so even if that conplaint contains
al l egations which are known to be false by the conplainant at the
time he makes them There is also no doubt that adverse action
in the formof a physical assault on the person of Stroud was
taken by Collier on February 8, 1991, sonme 3 days after he filed
that discrimnation conplaint. Furthernore, the preponderance of
the circunstantial evidence is clearly to the effect that
Collier's assault on Stroud was notivated at least in part by
conplainant's filing of the discrimnation conplaint with MHA.
The coincidence in time alone is enough to convince ne that the
two events are rel ated.

Col l'ier has, however, raised an affirmative defense in this
case. He mmintains that he was notivated to assault the
conpl ai nant by his unprotected activity and in fact assaulted him
for that reason alone. But since | have already determ ned above
that he was notivated at least in part by Stroud' s protected
activity, he then urges that this is a m xed notivation case and
that he woul d have taken the adverse action in any event for
Stroud's unprotected activity al one.
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There is certainly nore than adequate evidence in this
record of trial that there have been hostile feelings both ways
between Stroud and Collier for years prior to this assault at
bar. They have been on the threshold of coming to blows on
several prior occasions. The police have been called on one
occasion. There is jealousy on the part of Stroud over Collier's
mat eri al possessions. There is disdain on the part of Collier
towards Stroud because he perceives himto be a ne' er-do-well
dependent on the charity of his fam |y, nost particularly when it
involves his owmn wife, Patricia. The fact that Collier for years
woul d not give hima job in one of his many businesses grated on
Stroud. Then when Collier finally relented and gave hima job
he only lasted 2 hours into the second day before he quit. That
enbarrassed and grated on Collier, especially when others teased
hi mabout it, as did State Mne Inspector Sexton at the CBM M ne
Office the same day that Stroud quit. Collier at that tinme
al ready prom sed to whip Stroud the next tine he saw him Stroud
continued to aggravate the situation by frequently stopping by
the mne office trying to pick up his paycheck for the short tinme
that he did work. Collier perceived this as harassment of his
clerical help. Finally, he received word somehow, | amquite
sure, that Stroud had filed the discrimnmination conplaint with
VSHA.

It is difficult in this case to deternm ne at what exact
point Collier was pushed to his |linmt and formed the intent to

perpetrate the assault on Stroud. It does not help that there is
little in the way of credible evidence contained in this |engthy
record fromthe principals involved. | find the credibility of

Stroud, Collier, and Booth to be tainted by inconsistent and
illogical testimony. And the testinony of the supporting

Wi t nesses, which primarily consists of various nmenbers of the
Stroud famly, is nostly in direct conflict depending on which
side that particular witness supports. The Stroud famly
siblings are split over whether they are on the side of Collier
and his wife, Patricia, or Stroud and his w fe, Rose.

This is basically a domestic relations case that wound up
before this Commi ssion sinmply because a coal m ne was
peri pherally involved as the situs of enploynment of the
conpl ainant. The case has nothing to do with mine safety or
health issues. The incident giving rise to the case could just
as easily have played out in one of Collier's gas stations.
Per haps nore appropriately, there is also concurrently a civi
tort action pending in state court in Kentucky for damages as a
result of the admitted assault.

After reviewi ng the evidence once again and considering the
argunments of the parties, | find that the assault on Stroud by
Col lier was based upon | ong-standi ng personal aninosity between
the two nen, and woul d have taken place with or w thout Stroud
filing the discrimnation conplaint. Accordingly, |I find that
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Col lier would have taken the adverse action conpl ai ned of herein
because of the unprotected activity of the conplainant, Stroud,
al one.

ORDER

In view of the foregoing findings and concl usi ons, and on
the basis of a preponderance of all the credible testinony and
evi dence adduced in this case, | conclude and find that the
conpl ai nant has failed to establish a violation of section 105(c)
of the Act. Accordingly, his conplaint IS DI SM SSED, and his
clainms for relief ARE DEN ED.

Roy J. Maurer
Adm ni strative Law Judge

Di stribution:

Tony Oppegard, Esq., Mne Safety Project, Appal achian Research &
Def ense Fund of Kentucky, Inc., 630 Maxwelton Court, Lexington,
KY 40508 (Certified Mil)

M chael J. Schmitt, Esq., Wells, Porter, Schmitt & Wl ker,

327 Main Street, P. O Box 1179, Paintsville, KY 41240-5179
(Certified Mil)
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