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FEDERAL M NE SAFETY AND HEALTH REVI EW COVM SSI ON
1244 SPEER BOULEVARD #280
DENVER, CO 80204- 3582
(303) 844-5266/ FAX (303) 844-5268

SECRETARY OF LABOR, : Cl VIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , : Docket No. CENT 91-167-M
Petitioner : A.C. No. 29-01880-05501 BY 2
V.

: Goat Ridge M ne
SOUTHWAY CONSTRUCTI ON COMPANY,

| NCORPORATED,
Respondent
DECI SI ON

Appear ances: Wl liamE. Everheart, Deputy Regional Solicitor
U. S. Departnent of Labor, Dallas, Texas,
for Petitioner;
M. John T. Ungefug, Engineer, SOUTHWAY CONSTRUC-
TION CO., INC., Alanpsa, Colorado
for Respondent.

Bef or e: Judge Morris

The Secretary of Labor, on behalf of the Mne Safety and
Heal t h Admi ni stration (MSHA), charges Sout hway Construction
Conpany, Incorporated ("Southway") with violating safety
regul ati ons pronul gated under the Federal M ne Safety and Health
Act, 30 U.S.C. O 801, et seq. (the "Act").

A hearing on the nmerits was held in Al anpsa, Col orado, on
April 7, 1992. The parties waived the filing of post-tria
briefs.

At the commencenent of the hearing, Southway noved to
withdraw its notice of contest as to Citation No.s 3900555 and
3900556. The motion shoul d be granted.

STI PULATI ON

The parties stipulated as foll ows:

1. Sout hway i s subject to the jurisdiction of the
Commi ssi on.
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2. The operator's size is 57,690 hours of work per year
3. The Citations herein were abated in good faith and
civil penalties will not affect the operator's ability to

continue in business.

4, The Goat Ridge Mne is not owned by Southway. The
owner is Lucina M ne.

| SSUE

The issue is whether Southway is required to provide a
sui tabl e communi cati on system at a nine owned by another party.

Citation 3900557 all eges a comuni cati on system was not
provi ded. The regulation, 30 C.F.R [0 56.18013 provi des that
"[a] suitable comrunication systemshall be provided at the m ne
to obtain assistance in the event of an emergency,."”

Sout hway maintains it is the obligation of the m ne owner
(Lucina) to provide the comruni cati on system

W LLI AM TANNER, experienced in mning, inspected this open
pit silica mne on April 2, 1991. There were four Southway em
pl oyees at the nmine using a crusher, conveyor belts, |oaders, and
haul trucks. Southway was crushing for the mne owner. There
were no Luci na enpl oyees on the site.

The norning after the inspection, the forman said he had a
radi o but no one knew the call nunmbers. Abatenent was achi eved
by the presence of the foreman with a radio.

JOHN UNGEFUG confirmed that Sout hway was working as the
crusher contractor. He further subm tted quotes and copies of
start-up and term nation activities. (Ex. Rl1-R5).

DI SCUSSI ON
Section 3 of the Mne Act states as foll ows:

Sec. 3. For the purposes of this [Act], the
term-

(d) "Operator" neans any owner, |essee, or
ot her person who operates, controls, or
supervi ses a coal or other mne or any inde-
pendent contractor performng services or
construction at such m ne
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The uncontroverted evi dence establishes that Southway is wthin
the statutory definition of an "operator” cf. Qis Elevator
Conpany, 11 FSMHRC 1896, 1899 (1989), aff'd, 921 F.2d 1285
(1990); Bulk Transportation Services, Inc., 13 FMSHRC 1354
(1991).

Sout hway was the crusher operator, both controlling and
supervising the crushing operation. this operation is an integ-
ral portion of the mineral extraction process. Accordingly,

Sout hway was an operator within the nmeaning of the Act. As such
Sout hway is obligated to furnish a suitable comunication system
to be used in the event of an energency. Citation No. 3900557
shoul d be affirnmed.

Considering the criteria under Section 110(a) of the Act,
I find that the penalties assessed herein are appropriate.

ORDER

1. Citation No. 3900555 and the proposed penalty of $98
are AFFI RVED,

2. Citation No. 3900556 and the proposed penalty of $20
are AFFI RMED.

3. Citation No. 3900557 and the proposed penalty of $20
are AFFI RVED

4, Respondent is ORDERED TO PAY to the Secretary of Labor
the sum of $138 within 40 days of the date of this decision

John J. Morris
Adm ni strative Law Judge

Di stribution:

WlliamE. Everheart, Esq., Deputy Regional Solicitor, 525 Gif-
fin Square Building, Suite 501, Dallas, TX 75202 (Certified
Mai | )

M. John T. Ungefug, SOUTHWAY CONSTRUCTION CO., INC., 117 Wite
Pine Drive, Alanpsa, CO 81101 (Certified Mil)

ek



