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DECI SI ONS

Appear ances: Anne T. Knauff, Esq., Ofice of the Solicitor
U.S. Departnent of Labor, Nashville, Tennessee,
for the Petitioner;

Lonni e Stockwell, Omer, Faith Coal Conpany,
Pal mer, Tennessee, pro se, for the Respondent.

Bef or e: Judge Koutras
St at enent of the Proceedings

These proceedi ngs concern proposals for assessment of civi
penalties filed by the petitioner against the respondent pursuant
to section 110(a) of the Federal M ne Safety and Health Act of
1977, 30 U.S.C. O 820(a), seeking civil penalty assessnments of
$876, for twelve (12) alleged violations of certain mandatory
safety and health standards found in Parts 48, 70, and 75,

Title 30, Code of Federal Regul ations.

The respondent filed answers denying nost of the violations,
and advancing certain nmitigating circunstances with respect to
the cited conditions or practices, including a claimthat the
financial condition of the conpany, which is a sole proprie-
torship owned and operated by M. Lonnie Stockwell, as well as
M. Stockwell's personal financial situation, precludes the
paynment of any civil penalty assessnents for the violations in
qguesti on.

A consol i dated hearing was convened i n Chattanooga,
Tennessee, and the parties appeared and participated fully
therein. The parties waived the filing of posthearing briefs,
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and they were pernmitted to present argunments on the record in the
course of the hearing in support of their respective positions.

| have considered their argunments in the course of ny

adj udi cati on of these matters.

Applicable Statutory and Regul atory Provisions

1. The Federal Mne Safety and Health Act of 1977,
Pub. L. 95-164, 30 U . S.C. 0O 801, et seq.

2. Sections 110(i) of the 1977 Act, 30 U . S.C. 0O 820(i).
3. Commission Rules, 29 C.F.R 0O 2700.1, et seq.
| ssues

The issues presented in these proceedings are (1) whether
the cited conditions or practices constitute violations of the
cited mandatory safety or health standards, (2) whether severa
of the alleged violations were "significant and substantial™
(S&S), and (3) the appropriate civil penalties to be assessed for
the violations, taking into account the statutory civil penalty
assessnment criteria found in section 110(i) of the Act. The one
principal issue presented is whether or not the respondent has
established that it is financially unable to pay any of the civi
penal ti es assessed in these proceedi ngs, and whet her the paynent
of such penalties will affect its ability to continue in
busi ness.

Sti pul ations
The parties stipulated to the following (Tr. 4-6, 20):

1. The respondent and the No. 15 M ne are subject to the
jurisdiction of the Act, and the presiding judge has
jurisdiction to hear and decide these matters.

2. The respondent's annual coal production is approximtely
11, 691 production tons, and the No. 15 mine has an annua
coal production of 8,016 tons.

3. The respondent is a small underground coal m ne operator
and presently operates only one nmne, nanely the No. 15
ni ne.

4. Al of the citations issued in these proceedi ngs were
timely abated by the respondent in good faith either within
or prior to the tinmes fixed by the inspectors who issued

t hem
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Di scussi on

Docket No. SE 92-145

This case concerns two alleged violations issued by MSHA
I nspector Archie L. Coburn, Jr., on Novenber 19, 1991, and they
are as foll ows:

Section 104(a) non-"S&S" Citation No. 3395619, cites an
all eged violation of 30 CF.R 0O 70.204(d)(1), and the cited
condition or practice states as follows (Exhibit J-2):

Sui t abl e exam nations of the respirable dust punp are not
bei ng made by the certified person. A voltage neter is not
available to test the battery of the respirable dust punp to
assure that proper voltage is provided. This was |earned
through the interview with the operator during a CBE type

i nspecti on.

Section 104(a) non-"S&S" Citation No. 3395620, cites an
all eged violation of 30 CF. R 0O 75.1712-4, and the cited
condition or practice states as follows (Exhibits J-3 and P-1):

The bat hhouse waiver for this mne was not being
conplied with in that no sanitary toilet facilities
were provided. As stipulated on cover sheet of

bat hhouse wai ver.

Docket No. No. SE 92-146

Thi s docket includes six (6) alleged violations issued by
MSHA | nspector Archie L. Coburn, Jr., and they are as follows:

Section 104(a) "S&S" Citation No. 3395610, Novenber 5, 1991
as nodified, cites an alleged violation of 30 C.F.R
0 75.1704-2(c)(2), and the cited condition or practice state
as follows (Exhibit J-4):

The results of exam nations of emergency escapeways and
facilities fire doors and for snoking articles were not
recorded in the approved book. Last entry 10-21-91

Section 104(a) "S&S" Citation No. 3395611, Novenber 5, 1991
cites an alleged violation of 30 CF.R 0O 75.306, and the cited
condition or practice states as follows (Exhibit J-5):

The results of weekly exani nations for methane and
hazardous conditions were not recorded in the approved
book. Last entry 10-24-91
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Section 104(a) "S&S" Citation No. 3395612, Novenber 5, 1991
as nodified, cites an alleged violation of 30 C.F. R 0O 75.512,
and the cited condition or practice states as follows
(Exhibit J-6):

The required record book for exam nation of electrica
equi pnent was not available at the mne for inspection
by an authorized representative of the Secretary and to
t he nmi ners.

Section 104(a) "S&S" Citation No. 3395613, Novenber 5, 1991
cites an alleged violation of 30 CF.R 0O 70.210(b), and the
cited condition or practice states as follows (Exhibit J-7):

The results of the last bi-nonthly respirabl e dust
survey run at the nmine was not posted on the nine
bull etin board.

Section 104(a) "S&S" Citation No. 3395617, Novenber 18,
1991, cites an alleged violation of 30 C.F.R 0O 75.316, and the
cited condition or practice states as follows (Exhibit J-8):

The No. 2 entry on the 001-0 section was advanced

20 feet inby the |ast open crosscut, and a deflector
curtain was not provided as required by the approved
ventilation nmethane and dust control plan.

Section 104(a) "S&S" Citation No. 3395618, Novenber 18,
1991, cites an alleged violation of 30 C.F.R 0O 75.301, and the
cited condition or practice states as follows (Exhibit J-9):

The required 3,000 CFM of air was not nmmintained in the
No. 3 entry on the 001-0 section where coal was being

| oaded with a El khorn AR4 scoop, in that only 2,430 CFM
coul d be measured.

MSHA | nspector Larry J. Anderson issued the follow ng two
vi ol ati ons.

Section 104(a) "S&S" Citation No. 3395347, Decenber 2, 1991
cites an alleged violation of 30 CF.R 0O 75.1704-2(c)(2), and
the cited condition or practice states as follows (Exhibit J-10):

Dates, tine and initials had not been placed at various
| ocations in the 001 section i mediate return escapeway
whi ch woul d indicate the area had been exam ned by a
certified person.
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Section 104(a) "S&S" Citation No. 3395348, Decenber 3, 1991
cites an alleged violation of 30 CF. R 0O 75.523, and the cited
condition or practice states as follows (Exhibit J-11):

The panic bar installed on the El khorn battery powered
tractor S.N. 73-87 was not maintained in an operative
condition in that the panic bar had been damaged and
coul d not be depressed enough to deenergize the tram
not or on the machi ne.

MSHA | nspector Clyde J. Layne issued Section 104(a) " S&S"
citation No. 3395579, on Decenber 2, 1991, citing an all eged
violation of 30 C.F.R 0O 75.208, and the cited condition or
practice states as follows (Exhibit J-12):

Saf ety precauti ons were not being maintained to prevent
persons fromtraveling i nby permanent supports in the
first left place in the No. 1 entry. The cut of coa
had been cl eaned up and a visible warning or a physica
barrier was not posted at the end of the permanent roof
supports. The face of the place was approximtely

9 feet inby the [ ast permanent support.

Docket No. SE 92-252

Section 104(g) (1) Order No. 3395455, issued by MSHA
I nspector Tommy D. Frizzell on Septenber 26, 1991, cites an
al l eged violation of mandatory training standard 30 C.F. R
O 48.28(a), and the cited condition or practice states a
fol |l ows:

James Stockwel |, observed perform ng duties at the
surface area of the underground mne, has not received
the requisite safety training as stipulated in

section 115 of the Act. M. Stockwell has not received
the annual refresher training. |In the absence of such
training, Janmes Stockwell is declared to be a hazard to
hi msel f and others and is to be i Mmediately w thdrawn
fromthe mne until he has received the required

traini ng.

Testi mony and Evi dence. Docket No. SE 92- 145
Citation No. 3395619. 30 C.F.R. 0O 70.204(d)(1).

MSHA | nspector Archie Coburn testified about his experience,
including ten years of private industry coal experience as an
el ectrician and equi pment operator. He confirned that he was at
the m ne on November 19, 1991, to perform a respirable dust
technical investigation, and during an interview with m ne
operator Lonnie Stockwell it was reveal ed that he did not have a
vol meter to check the battery voltage on the respirabl e dust
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sanpling punps as required by the regulation. The punps are
owned by the Tennessee Consolidated Coal Conpany, but

M. Stockwell maintains them The regulation requires that the
punps be maintained and calibrated by a certified person, and
M. Stockwell is certified to take care of the punps. The

vol tage neter serves to check the voltage on the punps prior to
and after a respirable dust survey is made. M. Coburn did not
know how | ong the violation existed, and he stated that

M. Stockwell admitted that he did not have the type of neter
necessary to check the punmps (Tr. 13-15).

M. Coburn believed that M. Stockwell would be expected to
know about a voltage nmeter because he is certified by MSHA to
taken respirable dust sanples, is a certified electrician, and
has been trained to use and calibrate the punps (Tr. 15).

M. Coburn explained the inportance of nmintaining the punps and
i nsuring the proper voltage. He confirmed that different types
of voltage neters are used at nmines that could be equipped with a
charging plug to check the punp voltage, but no such nmeter was
available at the time the citation was issued (Tr. 16).

M. Coburn confirmed that there were no dust punps at the
mne at the time of the inspection because M. Stockwell had
al ready submtted his binonthly sanples and returned the punps to
Tennessee Consolidated. He also confirmed that M. Stockwell had
requested that conpany to exami ne the punp batteries fromthe
| ast calibration date, but had not as yet received the
exam nation records (Tr. 16-17). M. Coburn stated that he used
a spare punp to check the punp calibration and M. Stockwell's
ability to calibrate the punps (Tr. 18).

M. Coburn confirned that the violation was not significant
and substantial, that it resulted froma noderate |evel of
negli gence, and that it was abated within an hour and fifteen
mnutes with a mninmal amount of time and cost (Tr. 19).

On cross-exam nation, M. Coburn could not recall
M. Stockwel | advising himthat he did not understand the
questi on asked of himconcerning the availability of a voltage
meter. M. Coburn stated that M. Stockwell told himthat he did
not have a voltneter capable or adapted to charge a dust punp,
but that after he had witten the citation M. Stockwell| produced
a voltrmeter with a charging plug, and proceeded to test the punp
to his satisfaction. M. Coburn then terminated the citation
(Tr. 21-27).

M ne Operator Lonnie Stockwell testified that he keeps all
of his electrical equipnment, including test neters, at the "stove
room bui l ding" at the mne site, and he contended that he
m sunderstood M. Coburn's inquiry about the availability of a
voltneter for testing the respirable dust punps. M. Stockwell
stated that after their initial conversation, M. Coburn left the
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m ne office, which is in a separate building, and went to his
truck. M. Stockwell stated that he then realized what

M. Coburn had asked himand he proceeded to the electrica
storage building, picked up a meter, and went to the truck and
showed it to M. Coburn and denonstrated to himthat it would
work. M. Coburn described the meter as an inexpensive "radio
shack item which was in the shop (Tr. 33-35).

On cross-exam nation, M. Stockwell explained the different
nmet hods used to test the dust punps, and he confirmed that he had
to unplug one set of leads fromthe voltnmeter he produced for
M. Coburn and replace themw th another set of |eads, and he
expl ai ned how that meter is used, and confirmed that M. Coburn
may have given hi m suggestions as to how to adapt the voltneter
so that he could use it to test the dust punp voltage
(Tr. 38-42).

Citation No. 3395620, 30 C.F.R 0O 75.1712-4.

I nspector Coburn stated that he issued the citation because
sanitary toilet facilities were not provided at the mne as
requi red by the bathhouse wai ver granted to the respondent on
Cct ober 15, 1990 (Exhibit P-1). He confirmed that the m ne
operates one shift per day and that six to ten people work on the
shift (Tr. 44). He testified that the nearest sanitary toilet
facility was |l ocated 300 to 400 yards off mne property at
anot her adjacent nmine site operate by the T&G Coal Conpany. He
confirmed that pursuant to the waiver, the respondent was not
required to have a full shower or bathhouse facility, but had to
have a sanitary toilet facility consisting of a fully flush
toilet or a chemcal toilet known as a "Port-o-pot" (Tr. 46).

M. Coburn stated that there was no flush toilet facility at
the m ne, but he did observe a "Port-o-pot" chemical toilet that
was still in the shipping box, and it was not in place or
operational so that it could be used (Tr. 47). He observed that
M. Stockwell had begun to install a partition in the trailer
where the "stove room' was |located in order to provide privacy
when the toilet was set up, and M. Coburn confirmed that he
term nated the citation when M. Stockwell began working on the
partition. He confirned that M. Stockwell now rents a sanitary
toilet facility for the mne (Tr. 48).

M. Coburn confirned that the violation was not significant
and substantial, and that it resulted froma noderate negligence

level. He confirned that when he asked to see the sanitary
toilet facility, M. Stockwell showed himthe "Port-o-pot"” which
was still in the box. The top was off the box, but the toilet
was still wapped in plastic and there were no chemicals to

activate it. He confirnmed that the partial walls and a roof were
under construction to provide privacy for the nmen once the toilet
was installed and nmade operational (Tr. 50).
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On cross-exam nation, M. Coburn stated that he did not see
the toilet paper which M. Stockwell contended was on top of a
refrigerator in the trailer (Tr. 52). 1In response to further
guestions, M. Coburn stated that he issued the citation because
of the lack of toilet privacy and chemicals, and the fact that
the portable facility was not in service and ready for use. He
believed it had to be ready for use at any tinme, and not just
when sonmeone wi shed to use it. He confirmed that the portable
toil et which he observed was still in the crate, and it was the
only one he saw on the nmine surface (Tr. 55).

M. Stockwell testified that a roll of toilet paper was on
top of the refrigerator in the building where the portable toilet
was | ocated, and he stated that water was available for use with
the toilet but that none was placed in it at the tinme because it
was winter and the building is not heated at night and the water
could freeze. He believed that privacy could be nmintained by
sinply closing the door to the building, and that heat and soap
and water are provided during the work shift. He stated that he
knew of nothing else that he could do to be in conpliance with
the law (Tr. 56-57).

M. Stockwell denied that the portable toilet was still in
the shipping crate as contended by the inspector. He stated that
he purchased the toilet used and that it was not in a box. He
had it wapped in a "green garbage sack" as a convenient way to
keep it clean and dust free, and when it needed to be used "you
just pull the garbage sack away fromthe side of it and you got a
clean facility to use" (Tr. 57). He described the toilet as a
sel f-contai ned device that can be lifted by one person, and when
it is used, water and a deodorizer are poured inside. He stated
that no chem cals are used, and that after soneone uses the
toilet, the contents are taken out and di sposed of, and it is
washed out and nmade ready for use again. He confirmed that there
is no running water avail able, but that a bucket of water is nade
avail able, and he is in the process of trying to obtain running
water (Tr. 58-59).

On cross-exam nation, M. Stockwell explained his under-
standing of a "sanitary toilet facility", and he believed that
the portable toilet in question satisfied the waiver requirenents
(Tr. 62-64). He reiterated that he purchased the toilet as a
used device from another m ne operator and that he took it hone
and cleaned it up and placed it in the garbage bag to keep it
clean (Tr. 70-71).

I nspector Coburn was recalled by the presiding judge, and he
did not dispute M. Stockwell's assertion that the toilet was in
a green bag. M. Coburn confirmed that it was not in a wooden
crate, and he saw no packing materials, but he reiterated that
the toilet was not set up for use. He confirmed that the toilet
coul d have been used if chemicals were provided (Tr. 73).
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Testi mony and Evi dence, Docket No. SE 92- 146

Citation No. 3395612

M. Stockwell conceded that the electrical equipnent
exam nation record book in question was not at the mne at the
time of M. Coburn's inspection on Novenber 5, 1991
M. Stockwel| asserted that he had taken the book hone with him
in order to make certain entries after conpleting a prior work
shift and that he inadvertently forgot to bring it back to the
m ne with himwhen he returned to work. He further asserted that
he told the inspector that he could drive hone to obtain the
record book and i mrediately return to the mne with the book but
that the inspector took the position that since the book was not
avail able at the mne the violation existed and a citati on would
have to be issued.

MSHA' s counsel asserted that if called to testify the
i nspector would testify that he had no recollection that
M. Stockwell offered to drive home to retrieve the record book
in question and that since the book was not at the mine site for
his review a violation occurred (Tr. 76-78).

After further discussions, the parties decided to settle
this alleged violation, and the solicitor agreed that the
citation should be further nmodified to reflect a non-"S&S"
citation (as originally issued ) and that the proposed $54
penalty assessnment woul d be reduced to $20. Both parties agreed
to this proposed disposition (Tr. 78).

Citation No. 3395613

M. Stockwell conceded that the results of the |ast
bi ronthly respirable dust survey were not posted on the mne
bulletin board at the time of the inspection by M. Coburn on
November 5, 1991. However, M. Stockwell asserted that the
survey results were posted on the bulletin board prior to the
i nspection but that he renmpoved the docunment in order to prepare a
response and to comunicate an error in the test results to
MSHA' s Bi rmi ngham Al abama office. M. Stockwell further
asserted that the docunent was in his vehicle parked outside the
m ne and that he informed the inspector of this but the inspector
took the position that since the results were not posted on the
bulletin board as required when he conducted his inspection the
vi ol ati on exi st ed.

After further discussion and consultation by the parties,
they informed ne that they proposed to settle this citation and
they agreed it should be nodified to a non-"S&S" citation, and
that the penalty should be reduced from $54 to $20 (Tr. 78-80).
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Wth regard to the remaining citations in this case,
M. Stockwell stated that he did not wish to dispute the fact of
viol ations, and he agreed that all of the conditions and
practices described by the inspectors on the face of each of the
citations accurately reflect the conditions cited by the
i nspectors as violations. Further, M. Stockwell waived the
presentation of any evidence or testinony rebutting the
i nspector's findings concerning each citation, and he stated that
he woul d accept themas witten, and that he wished to rely on
his contention that he is financially unable to pay any civi
penalty assessnments, and that the payment of said penalties wll
adversely affect his ability to continue in business (Tr. 80-82;
85-87; Exhibits J-4, J-5, J-8 through J-12, P-3).

Testi mony and Evi dence. Docket No. SE 92-252.

MSHA | nspector Tonmy D. Frizzell testified as to his
experience and training, and he confirmed that he issued the
section 104(g) (1) order w thdrawi ng James Stockwell from the mne
until he received his required annual refresher training (Exhibit
J-13; Tr. 189-90). He explained that on Septenmber 25, 1991, he
observed Lonnie Stockwell's brother Janmes perform ng mne duties
that he had not been trained to do, and he confirmed that when he
reviewed the training records at the mne he could not find a
formverifying that Janes had received his annual refresher
training. M. Frizzell stated that Lonnie Stockwell infornmed him
of his belief that the training Forms 5023 were at his hone and
that he had a need for the forns in connection with some court
litigation, and that he would bring themto the mne the next
day. M. Frizzell was aware of the litigation and he gave Lonnie
St ockwel | an opportunity to produce the records the next day
(Tr. 91-91).

M. Frizzell stated that on Septenber 26, 1991, he again
asked M. Stockwell to produce the training records, and
M. Stockwell informed himthat he did not know what he had done
with them M. Frizzell stated that he called the state training
of fice which trains mners for M. Stockwell and nost of the
ot her area mines, and he was told that there was no record that
Janes Stockwel |l had received any training the prior year
M. Frizzell confirned that Janes Stockwell would normally
receive a training card and a copy of Form 5023, but he could not
produce any evidence that he had received training. M. Frizzel
further confirned that he did not ask Janes Stockwell if he had
been trai ned, but that another inspector who was with himdid,
and Janmes stated that he had received no training for
approximately two years (Tr. 94).

M. Frizzell stated that he observed Janmes St ockwel
operating a front end | oader, and that he was al so dunping coa
cars and had to wal k between themto uncouple them He was al so
perform ng surface naintenance worKk. After inform ng Lonnie
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that James could not work until he received his training, Janes
became upset and left the m ne, and Lonnie stated that he could
not work the mne wi thout Janes on the surface. Lonnie offered
to train James at his home, but M. Frizzell informed himthat he
woul d have to nonitor the training because he did not know if
Lonnie had the required training materials (Tr. 95-96).

M. Frizzell stated that Lonnie Stockwell has a training
instructor's card, but does not have the training facilities or
t he necessary videos and materials, and he only does task
training and newmy enployed mner training. Annual refresher
training is done by the state (Tr. 97). M. Frizzell reiterated
that Lonnie Stockwell could not produce any records verifying
that James had received the required annual refresher training.
He confirnmed that the order was term nated on Septenber 30, 1991
after Lonnie brought hima copy of the training forns fromthe
state training departnment verifying that Janes had been trained
(Tr. 98).

M. Frizzell stated that he based his "S&S" finding on his
belief that without the required training, James would be a
hazard to hinmself or soneone else, and that if he continued
wor ki ng and an acci dent occurred, it would be serious because he
performs hazardous surface work (Tr. 98). M. Frizell confirnmed
that he based his "high negligence" finding on the fact that
Lonni e Stockwel | has known about the training requirenents for
several years, has trained his nmen, and had everyone el se take
annual refresher training except James. M. Frizzell believed
that Lonni e knew or should have known that Janes had not been
trained (Tr. 99).

In response to further questions, M. Frizzell stated that
M. Lonnie Stockwell had training records at the mne for all of
hi s other enployees except for his brother Janmes, and after
initially telling himthat he had the records at home, Lonnie
coul d not produce themthe next day (Tr. 102).

On cross-exam nation, Inspector Frizzell confirned that
M. Lonnie Stockwell was qualified to provide the full range of
training for his enployees, including retraining (Tr. 103). In
the course of further cross-exam nation, M. Stockwell produced
his mne training record books, and pointed out that when he
noved to the No. 15 mine on May 14, 1990, from another m ne, he
was told that he would have to give the enpl oyees newy enpl oyed
experienced mner training because they were working at a new
site, and that this retraining would be good for one year. He
produced a copy of an MSHA Certificate of Training From 5000-23,
showi ng that James Stockwell received Newy Enpl oyed, Experienced
M ner training on May 14, 1990, and another training certificate
form showi ng the James Stockwel |l received annual refresher
trai ning on Novenber 17, 1990, which would have been well within
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the 12-month period expiring on Novenmber 17, 1991, approximtely
two nonths after the order was issued by M. Frizzell.

M. Stockwell confirmed that the copies he produced were nmade
fromthe original training record books that he produced for
exam nation by M. Frizzell and MSHA' s counsel, as well as the
presiding judge (Tr. 103-107; Exhibit R-1). M. Stockwel

further explained his training record keepi ng procedures

(Tr. 107-109).

I nspector Frizzell confirnmed that he had not previously seen
the training records produced by M. Stockwell in court, and he
confirmed that had the records been produced by M. Stockwell at
the time of the inspection, he would not have issued the
violation in question because the respondent still had two nonths
to go before the training certificate for James Stockwell expired
(Tr. 111). M. Frizzell further confirmed that the violation
woul d have been vacated during the conference stage had
M. Stockwell produced his records at that time (Tr. 118).

M. Stockwel| explained that he could not produce the

trai ning books in question at the time of the inspection because
he was in the mdst of litigation over a training grievance and
the records were with his attorney at that tinme, rather than at
his home as he had initially thought, and it took himsome tine
to find the record books (Tr. 111). M. Stockwell described his
brother Janmes as "contrary" and "doesn't |ike people telling him
what to do" (Tr. 112). Fromthese reasons, he decided to train
James hinself to avoid problens, and he believed that he trained
hi m adequately (Tr. 113).

M. Stockwell further explained his failure to produce his
training records earlier inthis litigation, including the tine
when he and the solicitor were in pretrial discussions, and he
stated that he failed to do so because he had no confidence that
he woul d be treated fairly, and his lack of trust in the "systent
because he had previously been unsuccessful in pleading his case
to the inspector's superiors on two occasions when he parti -
ci pated in MSHA conferences (Tr. 114-120). M. Stockwel
reiterated that he could not find his training records at the
time Inspector Frizzell issued the order, and in order to
term nate the order so that he would not |ose the crucial work
performed by his brother James, his brother was again trained on
Sept enber 30, 1991 (Tr. 121, Exhibit R-1).

After an opportunity to exam ne the training records
produced in court by M. Stockwell, the Solicitor questioned
M. Stockwell about his record keeping practices, the entries
made on the training certificate forns kept in the books, the
training that he adm nistered to his enployees at the mne, and
the training they received fromthe state training office
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(Tr. 125-130). M. Stockwell conceded that he "was wrong" in not
apprising the solicitor earlier that he had found the records
(Tr. 130). M. Stockwell further explained as follow at

(Tr. 131):

A -- 1 didn't have any place -- | had never net you unti
this morning, | talked to you on the phone several occasions
and your predecessor | talked to on the phone the same way,
| shared a ot of information with, that come when we had

the other hearing in court and it was -- | give ny defense
to the end, that's the way | |ooked at it, and so, | was
afraid to give it to you. | guess the bottomline is | had

al ready been through M. Frizzell's supervisor on two or
t hree occasi ons and not got any help, and | had a bad
experience with the Solicitor's Ofice and | guess | grouped
you in with it and | apologize fore that, | shouldn't have
done that, because | should have trusted you on your own
merit and | didn't do it.

And, at (Tr. 186):

MR, STOCKWELL: Again | apol ogize for the way I
m shandl ed the last citation, not trusting the system and
guess that's really what it boils down to and | apol ogize to
you and | will apologize to M. Frizzell. | amsorry |
handl ed it so crudely and | hope you will accept ny apol ogy.

M. Stockwell further explained his failure to produce his
training records earlier, and he denied that he withheld the
records until the day of the trial in this case "to get even"
with MSHA (Tr. 136-140). The solicitor asserted that she had no
reason to believe that the training records and docunents
produced by M. Stockwell for the first tine in court were not
legitimate, and she had no reason to believe that they had been
falsified (Tr. 135-136). However, counsel pointed out that
M. Stockwell chose not to share these records with her or the
i nspector prior to the hearing, and that if he had done so, the
order woul d have been vacated and she woul d not have expended
trial preparation time in prosecuting the case. Under the
ci rcunst ances, counsel requested that M. Stockwell be assessed
costs for the tinme she spent in litigating the contested order
Tr. 135).

Fi ndi ngs and Concl usi ons
Docket No. SE 92-145
Fact of Violation. Citation No. 3395619.
The respondent is charged with a failure to make suitable

exam nations of its respirable dust punps in that it failed to
provide a voltage nmeter for the testing of the punp batteries to
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assure that proper voltage was provided. The cited mandatory
standard, section 70.204(d)(1), requires the testing of the
respirabl e dust testing device (punp) battery while under actua
load to assure that the battery is fully charged. Since

M. Stockwell could not initially produce a voltage neter capable
of testing the punp batteries at the tine the inspector inquired
about the availability of the neter, and apparently indicated to
the inspector that he did not have one, the inspector assuned
that a meter was not available for use in testing the punps
during the required testing cycle, and that the punp batteries
were not being testing as required by the standard. Under these
ci rcunst ances, the inspector proceeded to issue the citation

The inspector confirnmed that M. Stockwell showed him a
voltage neter after the citation was witten, but he indicated
that the nmeter was a normal production ohm neter used for testing
circuits, and that follow ng his suggestions, M. Stockwell had
to make certain nodifications to render the neter capabl e of
testing a dust punp battery. After satisfying hinmself that
M. Stockwell was capable of testing a punp battery with the
nodi fi ed voltage neter, the inspector accepted this as abatenment
and term nated the violation before |leaving the mne. The
i nspector confirmed that the meter was not in its nodified form
when he issued the citation (Tr. 27).

M. Stockwell admitted that he told the inspector that he
did not have a voltage neter capable of testing a dust punp
battery available at the mine, but he clainmed that he
m sunder stood the inspector's inquiry. He stated that after he
realized what the inspector was | ooking for, he obtained a
voltage neter fromhis electrical supply building, and after
equipping it with a charging plug suitable for testing a punp
battery, he took it to the inspector and showed it to him
M. Stockwell admitted that he had to nodify the meter by
changing the test leads and wires and rotating the neter dial to
the proper voltage and current, and he did not deny that the
nodi ficati ons were nade at the suggestion of the inspector
(Tr. 39-40).

After careful consideration of all of the evidence and
testinmony, | conclude and find that the petitioner has
established a violation. | cannot conclude that the inspector
acted unreasonably in issuing the citation after M. Stockwel
informed himthat he did not have a voltage neter capabl e of
testing a dust punp battery. Although | do not totally
di shelieve M. Stockwell's testinony that he was confused about
the question asked of himby the inspector, as a qualified
el ectrician and an MSHA approved qualified person to make the
tests, | amnot convinced that M. Stockwell was totally
oblivious to what was required under the law. Further, since the
avail abl e voltage neter which was produced by M. Stockwell had
to be nodified to render it capable of testing the voltage on the
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dust punp batteries, and since it was not inits nodified state
ready for use for that purpose at the tine the inspector
proceeded to issue the citation, | conclude and find that a

vi ol ati on has been established. Accordingly, the contested
citation IS AFFI RVED

Citation No. 3395620

The respondent here is charged with a violation of mandatory
standard section 75.1712-4, for failing to provide a sanitary
toilet facility in accordance with a previously obtained
bat hhouse wai ver for the mne. Section 75.1712-4, provides for
the wai ver of any or all of the bath house and toilet facilities
standards found in sections 75.1712-1 through 75.1712-3, and it
states as follows:

The Coal Mne Safety District Manager for the district
in which the mine is |ocated may, upon witten
application by the operator, waive any or all of the
requi rements of 0O 75.1712-1 through 75.1712-3 if he
determ nes that the operator of the mine cannot or need
not neet any part or all of such requirenents, and,
upon issuance of such waiver, he shall set forth the
facilities which will not be required and the specific
reason or reasons for such waiver.

The respondent was granted a waiver pursuant to section
75.1712-4, on Cctober 15, 1990 (Exhibit P-1). The waiver was
granted because (1) the devel opment of a private water supply and
sanitary waste di sposal programwas not practical, (2) it was not
practical to construct a central bathhouse and change room (3)
all enpl oyees signed a statenent agreeing that the waiver should
be granted, (4) facilities were not available through a third
party, and (5) adequate drainage facilities were not avail able or
practical to provide. However, the waiver was subject to the
foll owi ng stipulation which appears in a Note under |tem #8, and
it states as foll ows:

This waiver is issued because it is inpracticable for
the operator to construct the necessary facilities now
This waiver is issued with the stipulation that
sanitary toilet facilities approved under

Section 71.500(a), 30 CF.R 0O 71, will be provided

at each surface worksite.

Section 71.500(a), requires a mne operator to provide and
install at |east one sanitary toilet, together with an adequate
supply of toilet tissue, in a location convenient to each surface
work site. During oral argument, petitioner's counsel took the
position that the portable toilet was still in its packing box
and was not available or installed and ready for use. |In support
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of this position, counsel asserted that the toilet was still in
its packing crate with plastic packing around it and styrofoam
packing material on top of it, and that it was sealed as if ready
for shipping. Counsel also pointed out that the inspector found
no toil et paper available, that privacy was not provided for
anyone using the toilet, and the toilet was not provided with
chemicals to treat the sewage (Tr. 64-70).

I nspector Coburn initially testified that when M. Stockwel
showed himthe portable toilet, it was still in the shipping box,
but the box was not sealed and the top was off, and the toil et
was wrapped in plastic (Tr. 47, 49). M. Coburn also testified
that he observed no toilet paper in the trailer where the toil et
was | ocated, there were no chemcals added to the toilet, and
there was no place to use the toilet in private. Under these
ci rcunstances, the inspector did not believe that the toilet was
in service and ready for use at any tine, and he concl uded t hat
it did not constitute an installed sanitary toilet facility
pursuant to section 71.500(a), as provided in the waiver.

I find nothing in section 71.500, that defines or explains
what constitutes an installed sanitary toilet facility, nor do
find any regul atory requirement that such a facility nust be
installed to afford privacy, or that chem cals nust be provided
to treat any toilet waste. Although the "Note" found in
section 71.500, states that sanitary toilet facilities for
surface work areas of underground nmines are subject to the
provi sions of section 75.1712-3, those requirenents are included
in the waiver granted the respondent. |In any event, section
75.1712-3, only requires that a sanitary toilet facility be
provi ded with adequate light, heat, and ventilation so as to
mai ntain a confortable air tenperature and to mininmze the
accunul ati on of noisture and odors, and that it be maintained in
a clean and sanitary condition.

I nspector Coburn defined a "sanitary toilet facility" as
either a "fully flush toilet or a chemical toilet facility"
comonly known as a "Port-o-Pot" (Tr. 46). |In response to a
guestion as to what needed to be done to install such a toilet
for use, he explained that chem cals needed to be added, and a
pl ace had to be provided for its use "because the building that
M. Stockwell is referring tois a van trailer where nen stay in
the norning to try and stay warnf' (Tr. 72). Petitioner's counse
stated that "If it was in a green bag for toting in and out then
perhaps it was installed, but if it was still in the packing
crate with the original packing materials and stabilizing
material for shipping it then it is our position it wasn't
installed" (Tr. 70). M. Coburn confirned that he term nated the
citation after M. Stockwell started construction of a wall to
provi de privacy for the use of the toilet, and provided water and
chemicals to be used with the toilet (Tr. 74).
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M. Stockwell testified that a roll of toilet paper was
available in the trailer where the toilet was |ocated, and he
confirmed that the toilet was the sane kind that he had avail abl e
underground and on the surface for at |east two years prior to
the inspection by M. Coburn, and that it was the kind of toilet
that "has been accepted for years at every mne around there"
(Tr. 63). He further testified that water was avail able for the
toilet when it was used, and that he provided soap and water for
hand washing, and that the trailer had heat and |ight, and that
privacy could be provided by sinmply shutting trailer the door
(Tr. 56). M. Stockwell denied that the toilet was still in a
shi pping crate, and he explained that he purchased it in a "used"
condition and cleaned it up and placed it in a plastic garbage
bag to keep it clean and dust-free. He also explained that it
was not a chemical toilet as such, and that in order to use it,
wat er and a deodorizer would be poured into the self-contained
toilet, which could be lifted by one person, and after it was
used, it would be enptied and washed out and made ready to be
used again (Tr. 58).

I nspector Coburn adnmitted that the portable toilet was not
packed in a shipping box or crate (Tr. 72), and he did not rebut
M. Stockwell's contention that he had purchased the toilet as a
used unit and that he cleaned it up and placed it in a garbage
bag to keep it clean and dust-free. Although M. Coburn
testified that he did not see any toilet paper available, | find
M. Stockwell's testinony to the contrary to be nore credible and
bel i evabl e.

As noted earlier, the respondent is charged with a violation
of section 75.1712-4. However, | find nothing in that regul ation
whi ch i nposes any mandatory duties or obligations on a mne
operator with respect to a sanitary toilet facility. The
regul ation sinply authorizes MSHA's district manager, upon
application by the mine operator, to grant a waiver, and if he
does, the manager is required to identify the facilities which
are not required and the reasons for the waiver.

The cited condition or practice alleges that the respondent
failed to conply with the waiver granted by the district manager
by not providing a sanitary toilet facility as stipulated on the
cover sheet of the waiver. The waiver signed by the district
manager, MSHA Form 2000-88, contains a stipulation indicating
that the wai ver was issued on the condition that the respondent
woul d provide a sanitary toilet facility approved under
section 71.500(a). Although the respondent has not been charged
with a violation of section 71.500(a), | assume that the theory
of the petitioner's case is that the alleged failure by the
respondent to provide a sanitary toilet facility which neets the
requi renents of section 71.500(a), constitutes a violation of the
wai ver which was conditioned on conpliance with that regul ation
as well as a violation of that regulation itself.
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The mandatory | anguage found in the first sentence of
section 71.500(a), requires an operator to provide and install an
approved sanitary toilet, together with an adequate supply of
toilet tissue, in a location convenient to each surface work

site. On the facts of this case, | find no evidence to establish
that the portable toilet or "Port-o-pot" in question, was not an
approved piece of equipnment. | conclude and find that the

credi ble testinony of the respondent establishes that the
portable toilet was provided, and that it was located in a
conveni ent surface work site location, and that an adequate
supply of toilet tissue was provided. However, absent any
credi bl e evidence of any MSHA gui delines or regul atory

requi renents dealing with the installation of a sanitary toilet,
I cannot conclude that the petitioner has carried its burden of
proof and has established a violation of the waiver granted the
respondent. In short, I amnot convinced by the petitioner's
evi dence that the portable toilet in question was not installed
as required by the waiver which incorporates section 71.500(a),
by reference. Under the circunstances, the citation IS VACATED

Docket No. SE 92-146
Fact of Violation. Citation No. 3395612.

M. Stockwell did not rebut the fact that the required
el ectrical inspection book was not at the mine and avail able for
the inspector's review as required by the cited section 75.512.
I conclude and find that the petitioner has established a
violation and the citation IS AFFI RVED

The parties agreed to a proposed settlenent of this
violation, and they agreed that the citation should be nodified
to a non-"S&S" citation, and that the initial proposed civi
penal ty assessnent of $54 should be reduced to $20 (Tr. 78). The
proposed settlenent |S APPROVED, and the citation is nodified as
a non-S&S citation.

Citation No. 3395613.

M. Stockwell conceded that the results of the | ast
bi ronthly respirable dust survey were not posted on the mne
bulletin board at the tinme of the inspection. The cited
section 70.210(b), requires the posting of the results of the
survey upon receipt by the operator, and for a period of 31 days.
Since they were not posted, | conclude and find that a violation
has been established, and the violation | S AFFI RMED

The parties agreed to a proposed settlenment of this
vi ol ation, and they agreed that the citation should be nodified
to a non-S&S citation, and that the proposed penalty assessnent
of $54 should be reduced to $20. The proposed settlement 1S
APPROVED, and the citation is nodified to a non-S&S citation
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Citation Nos. 3395610, 3395611, 3395617, 3395618, 3395347,
3395348, and 3395579.

As noted earlier, the respondent waived its right to present
any evidence or testinmony to rebut the findings of the inspectors
with respect to these citations. M. Stockwell stated that he
accepts the citations as witten and i ssued by the inspectors,
and that he does not dispute the violations and agreed that al
of the conditions and practices noted by the inspectors
accurately reflect the prevailing conditions or practices at the
time of the inspections. Under the circumnmstances, all of these
citations and viol ati ons ARE AFFI RVED

Docket No. SE 92-252
Fact of Violation. Order No. 3395455.

In this case, the respondent is charged with a violation of
the training requirements found in 30 C F. R 0O 48.28(a) because
of its alleged failure to retrain James Stockwell. The cited
standard requires each mner to receive a mnimmof 8 hours of
annual refresher training, and the burden of proof lies with the
petitioner. | conclude and find that the credible evidence
presented by the respondent at the hearing establishes that Janes
Stockwell did in fact receive the requisite training and that the
respondent has rebutted the petitioner's allegations to the
contrary. Accordingly, the contested order IS VACATED, and the
petitioner's proposal for assessnent of civil penalty IS DEN ED
and DI SM SSED.

After further consideration of the petitioner's request for
an assessnent of costs against the respondent because it waited
until the day of the hearing to disclose the training records
whi ch the petitioner's counsel agreed would have exonerated the
respondent earlier, IS DENIED. | take note of the fact that
M. Stockwell apologized to the petitioner's counsel and the
presiding judge in open court and expressed his regrets for not
advancing his defense in a nore tinely manner. Further
considering the fact that M. Stockwell is not represented by
counsel, and taking into account his reasons for waiting unti
the hearing to put on his evidence, | cannot conclude that
M. Stockwell's actions were particularly egregious. See:
Francis A. Marin v. Asarco, Inc., 14 FMSHRC 1269 (August 1992).

Hi story of Prior Violations

The respondent's history of prior violations is shown in a
conputer printout submitted by the petitioner (Joint Exhibit 1).
The information submitted reflects that for the period
Novenber 19, 1989, through Novenber 18, 1991, the respondent was
assessed $9, 423 for seventy-one (71), violations, and that it
paid $477, for eleven (11) of these violations. The petitioner
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i ssued delinquency letters for thirty-three (33) of the

vi ol ati ons which the respondent has not paid. Under the

ci rcunst ances, and for an operation of its size, | cannot

concl ude that the respondent has a particularly good conpliance
record. However, the respondent’'s financial condition my
account for his failure to pay the prior civil penalty
assessnments, and this would be a matter within the petitioner's
enforcenent jurisdiction

Negl i gence

I concur with the inspector's findings that all of the
vi ol ati ons whi ch have been affirmed in these proceedings resulted
froma noderate degree of negligence on the part of the
respondent, and | adopt these findings as ny findings and
conclusions with respect to each of the violations.

Gravity

Except for Citation Nos. 3395612, 3395613, and 3395619,
whi ch have been affirnmed as non-"S&S" viol ations, | conclude and
find that all of the other citations which have been affirmed as
significant and substantial violations in these proceedi ngs were
serious violations.

Good Faith Abat ement

The parties stipulated that all of the citations in these
proceedi ngs were tinely abated by the respondent either within or
before the tine fixed by the inspectors for abatenment. | adopt
this stipulation as nmy finding and concl usion on this issue and
have taken it into consideration in assessing the civil penalty
assessments for the violations which have been affirnmed.

Si ze of Business and Effect of Civil Penalty Assessnents on the
Respondent's Ability to Continue in Business

The parties have stipulated that the respondent operates one
active small underground m ne with an annual production of 8,016
tons, and M. Stockwell testified that his mning operation is a
fam |y operation which includes his father, and two of his
brothers (Tr. 32). |Inspector Coburn testified that the respon-
dent is a "contract operator" for the Tennessee Consolidation
Coal Conpany, and the m ne operates one shift a day and enpl oys
six to ten people (Tr. 19, 44). Under all of these circum
stances, | conclude and find that the respondent is a small nine
operator.

In a contested civil penalty case the presiding judge is not
bound by the penalty assessnment regul ati ons and practices
foll owed by MSHA's O fice of Assessnents in arriving at initia
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proposed penalty assessnents. Rather, the anopunt of the penalty
to be assessed is a de novo determ nation by the judge based on
the six statutory criteria specified in section 110(i) of the
Act, 30 U.S.C. 820(i), and the information relevant thereto

devel oped in the course of the adjudicative hearing. Shanrock
Coal Co., 1 FMSHRC 469 (June 1979), aff'd, 652 F.2d 59 (6th Cir
1981); Sellershburg Stone Conpany, 5 FMSHRC 287, 292 (March 1983).

As a general rule, and in the absence of evidence that the
i mposition of civil penalty assessments will adversely affect a
m ne operator's ability to continue in business, it is presuned
that no such adverse affect would occur. Sellersburg Stone
Conpany, 5 FMSHRC 287 (March 1983), aff'd 736 F.2d 1147 (7th Cir
1984). Conversely, the size and docunented financial condition
of a mne operator is required to be considered in any determ -
nation as to whether or not the paynent of civil penalties wll
adversely inpact on a mne operator's ability to continue in
busi ness.

In several early decisions pursuant to the 1969 Coal Act,
the former Interior Board of M ne Operations Appeals held that
Congress intended a bal ancing process in arriving at an
appropriate civil penalty assessnent in any given case, including
consideration of the size of the mine and the ability of a mne
operator to stay in business. See: Robert G Lawson Coa
Conmpany, 1 IBMA 115, 117-118 (May 1972), 1 MSHC 1024; Newsone
Brothers, Inc., 1 |BMA 190 (Septenmber 1972), 1 MSHC 1041 1041
Hal | Coal Conpany, 1 IBMA 175 (August 1972), 1 MSHC 1037.

In several cases adjudicated by nme pursuant to the 1977 M ne
Act, | followed and applied the Robert G Lawson Coal Conpany,
line of decisions, supra, and concluded that the reduction of the
initial penalty assessments were justified because the m ne
operators were small and in serious financial difficulties, and
that the initial assessments in the aggregate would effectively
put the operators out of business. See: Fire Creek Coal Conpany
of Tennessee, 1 FMSHRC 149 (April 1979), 1 MSHC 2078; Fire Creek
Coal Conpany of Tennessee, 2 FMSHRC 3333 (Novenber 1980): Davis
Coal Conpany, 4 FMSHRC 1168, 1192-1196 (June 1982); G & M Coa
Conpany, 2 FMSHRC 3327 (Novenber 1980) and 3 FMSHRC 889 (Apri
1981). See also: Davis Coal Conpany, 2 FMSHRC 619 (March 1980),
where the Conmmi ssion reviewed and affirmed several settlenent
deci si ons approvi ng proposed civil penalty reductions based on
the detrinmental effect that assessnment of the originally proposed
penal ti es woul d have had on the m ne operators ability to remain
i n business.

M. Stockwell submitted the follow ng docunentation
concerning his financial condition (Exhibits ALJ-1):

1. A 1991 Federal joint income tax return reflecting a net
operating | oss of $270,779, including a |l oss of $26,499, for
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the Faith Coal Conpany, a $280 loss in rental incone froma
home, and a $21,017, loss fromthe operation of a hay/corn
farm

2. A 1990 Federal joint incone tax return reflecting a net
operating | oss of $109,969, including a |l oss of $83,669, for
the Faith Coal Conpany, a $3,720, loss froma rental hone, a
$24,803, loss fromthe operation of a farm and a casualty

| oss of $145,533, as the result of an uninsured home fire.

3. An item zed |list of outstanding 1991 and 1992 accounts
payabl e by the Faith Coal Conpany to twenty-eight (28)
creditors, totalling $36, 667.55.

4. A copy of a June 15, 1992, letter fromthe First
Nat i onal Bank, Tracy City, Tennessee, to M. and

Ms. Stockwell, informng themof their failure to nmake
a paynent due on a prom ssory note in the anmount of
$160, 495. 45, and advising themthat they were in
default, and making a formal demand for paynment in ful
for the balance of the indebtedness, plus interest,
attorney's fees, and costs incurred in collecting the
debt .

5. A copy of a July 28, 1992, letter fromthe U S
Department of Agriculture, Farners Home Administration, to
M. and Ms. Stockwell inform ng themthat they were three
nont hs delinquent in their |oan paynents and informing them
of their options and possible | oan foreclosure.

6. Copies of past due 1992 tax notices fromlocal county an
city tax officials, Dunlap, Tennessee, advising M. and

Ms. Stockwell of past due taxes owed on their farm and two
resi dences, in amunts totalling $541. 94.

7. A copy of a note executed by the Faith Coal Conpany and
M. and Ms. Stockwell with the First National Bank

Shel byvill e, Tennessee, in the amount of $160, 495.45. The
listed security for this note includes all of the coa

m ni ng equi pnrent and machi nery of the Faith Coal Conpany,
and the maturity date of the note is shown as June 6, 1996
(posthearing letter and attachnent dated COctober 17, 1992).

M. Stockwell testified and expl ai ned the docunentary
evi dence he submitted with respect to his personal financia
condition as well as that of his mning conmpany, and the
Secretary's trial counsel conducted a nmost thorough and detail ed
questioning of M. Stockwell regarding all of his financia
affairs, assets, a farm ng operation, checking accounts, renta
i ncome, accounts payable and receivable, conpany and persona
debts, mning expenses and sales, etc. |n addition,
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M. Stockwell's wife Christine, who was present in the courtroom
was called to testify regarding the financial condition of the
famly, including their joint assets and liabilities

(Tr. 143-179).

Wth regard to the current viability of his mning
operation, and his financial condition, M. Stockwell stated as
follows at (Tr. 179-180):

Q Do you have m ners working nost days?

A W try to work five days a week, occasionally on
Saturday, | can't afford the overtine.

Q So is it your statenent that you're maki ng enough noney
with the mne to keep the doors opened and keep things
runni ng?

A. | have been up until just -- I'mgradually getting
further -- a little further behind. | kept hoping for
better days for better than a year and they have not
cone yet. | keep hoping tonmorrow is going to be
better, the potential is out there for it to be better
but we're just having one difficulty after another that
has kept us fromdoing it.

MS. STOCKWELL: |If we don't nake some profit by

Decenmber we will have to end it.

A. | am about ready to give it -- there is an old
saying give it to the end because | just -- | hate to
thi nk about going -- | know that everything | got is

nort gaged, the house, she put the house we're living up
as security on the $160,000 loan, if we have to default
we have got to find a place to live and that's serious.

After careful consideration of all of the evidence adduced
in these proceedi ngs concerning the respondent's financia
condition, which I find credible and unrebutted, | conclude and
find that the inposition of the full anount of the initial civi
penalty assessnents proposed by the Secretary in these cases
woul d have an adverse inpact on the respondent's ability to
continue the operation of the mine. Considering the fact the
respondent is a snmall operator and appears to be in serious
financial difficulties, |I find that the inposition of the ful
anount of the proposed penalties would, in the aggregate,

j eopardi ze the respondent’'s ability to remain in business.

Penal ty Assessnents

In view of the foregoing findings and concl usi ons, and
taking into account the civil penalty criteria found in
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section 110(i) of the Act, | conclude and find that the follow ng
civil penalty assessnents for the violations which have been
affirnmed are reasonable and fair, and that the respondent can
afford to pay them
Docket No. SE 92-145

Citation No. Dat e 30 C.F.R Section Assessnent

3395619 11/19/91 70.204(d) (1) $10

Docket No. SE 92-146

Citation No. Dat e 30 CF.R Section Assessnent
3395610 11/5/91 70.204(d) (1) $10
3395611 11/5/91 75. 306 $20
3395612 11/5/91 75.512 $20
3395613 11/5/91 70.210(b) $20
3395617 11/ 18/ 91 75. 316 $20
3395618 11/18/91 75. 301 $20
3395347 12/ 2/ 91 75.1704-2(c) (2) $15
3395348 12/ 3/ 91 75.523 $20
3395579 12/ 2/ 91 75. 208 $25

ORDER

The respondent |'S ORDERED to pay the aforesaid civil penalty
assessnments within thirty (30) days of these decisions and O der
Payment is to be nmade to MSHA, and upon receipt of paynment, these
matters are di sm ssed.

Section 104(a) non"S&S" Citation No. 3395620, Novenber 19,
1991, 30 C.F.R 0O 75.1712-4, issued in Docket No. SE 92-145, IS
VACATED, and the proposed civil penalty assessment is DEN ED AND
Dl SM SSED.

Section 104(g) (1) Order No. 3395455, September 26, 1991
30 CF.R 0O 48.28(a), issued in Docket No. SE 92-252, IS VACATED,
and the proposed civil penalty assessnent |'S DEN ED AND
DI SM SSED.
Ceorge A. Koutras
Adm ni strative Law Judge

Di stri bution:

Anne T. Knauff, Esq., Ofice of the Solicitor, U S. Departnent of
Labor, 2002 Richard Jones Road, Suite B-201, Nashville, TN 37215
(Certified Mail)

M. Lonnie Stockwell, Oamner, Faith Coal Conpany, Route 1
Box 948, Palnmer, TN 37365 (Certified Mil)
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