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St atenent of the Case

In these consolidated contests and civil penalty proceedings
the Secretary (Petitioner) filed petitions for assessment of
civil penalty alleging violations of 30 C.F. R 0O 70.100(a). On
February 7, 1992, the Operator (Respondent) filed a Mtion for
Sunmary Decision, which was replied to by the Secretary on
March 27, 1992. In a tel ephone conference call between the
under si gned and counsel for both parties on April 9, 1992,
counsel were requested to provide proper citations in the record
to certain assertions set forth in their respective nenorandum
submtted in connection with the Operator's Mtion. On My 5,
1992, an order was issued denying the Motion for Summary
Deci si on.

Subsequent to notice, the cases were heard on
June 2, 3, 4, 1992, in Pittsburgh, Pennsylvania, and pursuant to
counsel s' agreenment, on July 21, and 22, 1992, in Falls Church
Vi rginia.

Both parties filed post hearing briefs on Cctober 9, 1992.
On Cctober 9, 1992, Anerican Mning Congress filed a Motion for
leave to file an amcus curiae brief, and | eave was granted in an
order issued October 26, 1992, and the amicus curiae brief, was
deened filed as of a October 9, 1992. Respondent filed a Reply
Brief on Cctober 20, 1992. On October 21, 1992, Petitioner filed
a Motion for an Extension of Tine to file a Reply Brief from
Novenber 13, to Novenber 25, 1992, and Respondent objected to
this Mdtion. On Cctober 26, 1992, an order was issued granting
Petitioner until Novenber 25, 1992, to file a Reply Brief. On
Novenber 25, 1992, Petitioner filed a Reply Brief.

l. I nt roducti on

At issue in these cases are three citations issued by MSHA
i nspector Brady Cousins on August 14, August 21, and
Sept enber 20, 1991. Each citation alleges violations of
30 CF.R 0O 70.100(a), based on a single respirable dust sanple
taken during one shift which indicated dust concentrations
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exceeding 2.0 mlligranms per cubic nmeter of air (hereinafter
referred to as 2.0 ng/nB). Specifically, the issue presented is
the validity of the Secretary's Spot inspection program which
comenced July 1991, requiring the citation of an operator for
non- conpl i ance based on dust sanples obtained in a single shift.

Il. Statutory Background

Section 70.100(a) supra, repeats the |anguage of Section
202(b)(2), of Federal Mne Safety and Health Act of 1977 ("the
1977 Act") as follows:

Each operator shall continuously maintain the average
concentration of respirable dust in the mne atnosphere
during each shift to which each nminer in the active
wor ki ng of each mine is exposed at or below 2.0
mlligrams of respirable dust per cubic neter of air as
measured with an approved sanpling device and in terns
of an equival ent concentration deternined in accordance
with O 70.206 (Enphasis supplied)

"Average concentration” is not defined in the Regul ati ons,
but it is defined in Section 202(f) the 1977 Act, 30 U. S.C.
O 842(f) as follows

For the purpose of this title, the term"average
concentration" means a determination which accurately
represents the atnospheric conditions with regard to
respirable dust to which each miner in the active
wor ki ngs of a mne is exposed (1) as neasured, during
the 18 nonth period followi ng the date of enactnent of
this Act, over a nunmber of continuous production shifts
to be determ ned by the Secretary and the Secretary of
Heal th, Education, and Welfare, and (2) as measured
thereafter, over a single shift only, unless the
Secretary and the Secretary of Health, Education, and
Wel fare find, in accordance with the provisions of
section 101 of the Act, that such single shift
measurenment will not, after applying valid statistica
techni ques to such measurenent, accurately represent
such at nospheric conditions during such shift.
(Enmphasi s suppli ed)

Section 202(f) of the Federal Coal Mne Safety Health Act of
1969 ("the 1969 Act") as pertinent, contains |anguage identica
to that set forth in Section 202(f) of the 1977 Act. It reads as
fol |l ows:

For the purpose of this subchapter, the term "average
concentration" means a determi nation which accurately
represents the atnospheric conditions with regard to
respirabl e dust to which each mner in the active
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wor ki ngs of a mine is exposed (1) as neasured, during the 18
nonth period foll owi ng Decenber 30, 1969, over a nunber of
conti nuous production shifts to be determ ned by the
Secretary and the Secretary of Health, Education, and
Wel fare, and (2) as measured thereafter, over a single shift
only, unless the Secretary and the secretary of Health,
Education, and Welfare find, in accordance with the
provi sions of Section of Section 811 of this title that such
single shift measurenent will not, after applying valid
statistical techniques to such nmeasurement, accurately
represent such atnospheric conditions during such shift.

On July 17, 1971, the Secretary of the Interior and the
Secretary of Health, Education, and Welfare nmade the finding
requi red by Section 202(f) as foll ows:

Notice of Finding That Single Shift Measurenments of
Respirabl e Dust W1l Not Accurately Represent
At mospheric Conditions During Such Shift.

Section 202(f) of the Federal Coal M ne Health and
Safety Act of 1969 (30 U.S.C. 801; 83 Stat. 742)
provides that the term "average concentration” means a
determ nation which accurately represents the

at nospheric conditions with regard to respirabl e dust
to which each miner in the active workings of a mne is
exposed (1) as neasured, during the period ending June
30, 1971, over a nunber of continuous production shifts
to be determ ned by the Secretary of Health, Education
and Welfare, and (2) as neasured thereafter, over a
single shift only, unless the Secretary of the Interior
and the Secretary of Health, Education, and Welfare
find, in accordance with the provisions of Section 101
of the Act, that such single shift neasurenment will

not, after applying valid statistical techniques to
such neasurenment, accurately represent such atnospheric
conditions during such shift, that is, the shifts
during which the miner is continuously exposed to
respirabl e dust.

Notice is hereby given that, in accordance with

Section 101 of the Act, and based on the data

summari zed bel ow, the Secretary of the Interior and the
Secretary of Health, Education, and Welfare find that
single shift measurenent of respirable dust will not,
after applying valid statistical techniques to such
measurenent, accurately represent the atnospheric
conditions to which the miner is continuously exposed.
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In April 1971, a statistical analysis was conducted by
the Bureau of M nes, using as a basis the current basic
samples for the 2,179 working sections in conpliance with
t he dust standard on the date of the analysis. In
accordance with the sanpling procedures set forth in Part
70, Subchapter 0, Chapter I, Title 30, Code of Federa
Regul ati ons, these current basic sanples were submtted to
the Bureau over a period of tinme prior to the date the
anal ysis was conducted. The average concentration of the
current 10 basic sanples was conpared with the average of
the two nost recently subm tted sanples of respirable dust,
then to the three nost recently subnitted sanples, then to
the four nost recently subnitted sanples, etc. The results
of these conparisons showed that the average of the two npst
recently submtted sanples of respirable dust was
statistically equivalent to the average concentration of the
current basic sanples for each working section in only 9.6
percent of the conparisons. Figure 1 lists the results of
t he conpari sons and shows that a single shift nmeasurenent
woul d not, after applying valid statistical techniques,
accurately represent the atnospheric conditions to which the
m ner is continuously exposed.

36 Fed. Reg. 13286 (July 17, 1971) (K-46 enphasis supplied)
("1971 Notice")(Footnote 1) See, Eastern Associ ated Coal Corp, 7
| BMA 14, 29 (Septenber 30, 1976). (The Interior Board of M ne
Operator's Appeal s took cogni zance of the July 17, 1971 finding
made pursuant to Section 101 of the 1969 Act).

On April 8, 1990, in connection with the promul gati on of the
Respi rabl e dust standards, 30 C.F.R 0O 70.100 et seq., the
Secretary published the follow ng | anguage in the Federa
Regi ster under the headi ng Di scussion of Mjor |ssues:

The Secretary of the Interior and Secretary of Health,
Educati on, and Wel fare conducted continuous nulti-shift

sampl ing and single-shift sampling and, after applying valid
statistical techniques, determ ned that a single-shift
respirabl e dust sanple should not be relied upon for
conpliance determ nati ons when the respirabl e dust
concentration bei ng neasured was near 2.0 ng/nB.

1 Keystone Exhibit 46 (K-46) was subnitted, post hearing, by
Respondent along with a covering letter, dated Septenber 28,

1992, wherein Respondent requested | take judicial notice of this
docunent. The Secretary in her brief, does not argue that this
docunent is not a proper matter for judicial notice. Hence, |
take judicial notice of Keystone exhibit 46, a copy of 36 Fed.
Reg. 13286, 13287 (July 17, 1971).
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Accordingly, the Secretary of the Interior and Secretary of
Heal t h, Education, and Welfare prescribed consecutive multi-
shift sanples to enforce the respirable dust standard.

45 Fed. Reg. 23997 (April 8, 1980) (K-25) ("1980 comment").
I1l. Regulatory Dust Standards
A.  Operator Sanpling

On April 8, 1980, Regul ations were pronul gated requiring
operators to submt five dust sanples, collected on consecutive
shifts, on a binonthly basis for each nechanized m ning unit.

(30 CF.R 0O 207(e) the results of such sanpling are reported to
the operator and include not only "the concentration of
respirable dust ... for each valid sanple" but also "the average
concentration of respirable dust ... for all valid sanpl es”

30 CF.R 0O 70.210(a)(3) and (4) (enphasis supplied). Any
citation to the operator is based upon the average of the sanples
(K-23, p.3). Under 30 C.F.R 0O 70.208 an operator is required to
submt one sanple every two nmonths for each designated area. |If
that sanpl e exceeds the respirable dust standard, the operator is
required to take five nore sanples. 30 C.F.R 0O 70.208(c). If
the average of these five sanpl es exceeds the standard, a
citation may then be issued (K-23, p.3, K-25, p. 23992).

In ruling on the challenges to the dust standards
promul gated in 1980, the Court of Appeals justified its decision
to uphold the standards, in part, upon the fact that:

Al'l conpliance determ nations are based upon the
average dust concentration of five sanples. Id.

0 70.207(a), 208(c), 210(a)(4). This system mnim zes
the variability associated with the result of a single
sanpl e or several sanples taken on a single shift.

Anerican M ning Congress v. Marshall, 671 F.2d 1251, 1259 (10th
Cr. 1982).
b. MSHA Sanpling

1. Prior to July 1991

Wth regard to MSHA sanpling to determine conpliance with
Section 70.100(a) supra, the MSHA Under ground Manual, (March 9,
1978), (Keystone 21) under the heading Safety and Health
Techni cal Inspection, does not set forth any | evels of dust
concentration that would be considered out-of conpliance on the
basis of a single sanple. Also, the MSHA handbook provided to
i nspectors dated Feb 15, 1989, (Keystone 18, June 2 Tr. 114-115),
states in the preface that it "...sets forth procedure for MSHA
personnel to follow when conducting health surveys,

i nvestigations, and inspections of underground and surface coa
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m nes", and provides that "a decision of non conpliance cannot be
made on one sanple" (K-18, 1-12).

2. Spot inspections after July 1991
In the spring of 1991, a Coal M ne Respirable Dust Task

Group ("task group") was established by the Assistant Secretary
for Mne Safety and Health, WIlliam Tattersall, to "evaluate the
agency's respirable dust program (June 3 Tr. 7). The task group
deci ded to conduct a study to ascertain the actual |evels of dust
that miners are exposed to (June 3, Tr.8). As part of the study,
dust results were to be obtained from a single shift.(Footnote
2)

On June 27, 1991, Assistant Secretary of Labor, WIIliamJ.
Tattersall, announced the creation of a program of special spot
i nspections to audit coal mnes for respirable coal dust
sanpling, dust control and training (G 18).

The Respirabl e Dust Spot Inspection and Monitoring Program
for Underground M nes, ("Spot |nspection") programwas initiated
on July 15, 1991. The Spot Inspection program consisted of two
parts. Part | of the programinvolved the actual spot inspection
whi ch included the collecting of dust sanples, review ng dust
pl an paraneters and sanpling procedures, and interview ng m ne
personnel. Part Il of the program consisted of nonitoring the
operators' respirable dust sanpling activities. Effective
July 15, 1991 MSHA inspectors were instructed, as reflected in
the "Respirable Dust Spot Inspection Procedures" menorandum and
revisions thereto issued to certain MSHA inspectors, that a
citation was to be issued in the event of a single shift sanple
at or exceeding the levels set forth in that docunent (G 12).
Such nenoranda were not nade part of the MSHA Program Policy
Manual , and were not the subject of rul emaking.

The Respirabl e Dust Spot |nspection Procedures sets forth a
tabl e, prepared by Thomas Tonmb, a nmenber of the task group who is
the Chief of the Dust Division, Pittsburgh Safety and Heal th
Technol ogy Center. The table is based upon a statistica
anal ysis, which led Tonb to conclude that if a single dust sanple
yields, at a mininmum the |evel of dust set forth in the table
2 A question arose in the task group as to what an inspector
shoul d do if, when collecting sanples as part of the spot
i nspection nonitoring process, the data showed a "very high
probability" that the dust exposure exceeded 2.0 nmg/n3. (June 3,
Tr.57) It was decided that in these circunstances a citation
shoul d be issued.
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i.e. 2.5 ng/nB, then there is a 95 percent |level of confidence
that the regulatory standard of 2.0 ng/nB8 was exceeded. (Foot note
3)

Pursuant to the CBE spot inspection program single shift
sanpl es obtai ned by Cousins on August 13, 21, and Septenber 20,
1991, contained the allowi ng | evels of dust respectively. 4.4
nmg/ M3, 2.8 ng/nB8 and 4.7 ng/nB. Cousins applied the figures in
the table set forth in the Respirable Dust Spot |nspection
Procedures, and issued citations alleging, in each instance,
violations of the Regulatory standard i.e. average concentration
in excess of 2.0 ng/nB.

IV. Analysis and Di scussion

In essence, Respondent and Am cus seek di sm ssal of these
citations on the ground that the spot inspection program on
which they are predicated, is invalid, as inter alia, the policy
requiring the i ssuance of citations based on results of a single
sanpl e, was adopted wi thout rul emaking. On the other hand, the
Secretary argues, inter alia, that the spot inspection program
i ncludi ng the issuance of citations based on single sanples, has
been aut horized by Congress, is grounded upon accepted
scientific principles, and is consistent with the sanpling
strategy of Federal agencies. For the reasons that follow, |
find that rul enaking was required to institute a new policy of
i ssuing citations based on a single sanple. Since the new policy
was not adopted through rulemaking, it is not valid. Thus,
citations issued pursuant to this policy are also invalid. It
thereafter is not necessary to decide whether the statistica
anal ysi s underlying the new policy provides a reasonable basis
for the policy. Even if this analysis is reasonable, it can not
support a change in testing policy that has not been pronul gated
subj ect to rul emaki ng.

Al so, ny finding, that the single sanple programis not
valid as it was not adopted by rul emaking, is dispositive of this
case. Thus, it is not necessary to decide the bal ance of the
i ssues raised by the parties.

A.  The 1971 Notice, 36 Fed. Reg. supra

Under Section 202(f) of the 1977 Act, supra, a
determi nation of the "average concentration" of respirable dust
for purposes of ascertaining conpliance with the mandatory
standard of exposure to less than 2.0 nmg/nB8 (Section 202(b)
3 In this connection, Tonb testified that each of the three
single full-shift sanples generated greater than a 97.5 percent
"confidence" that the average concentration of the dust in the
m ne atnosphere for the sanpled shift exceeded the dust standard.
(June 3, Tr. 90, 166-167)
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supra, and Section 70.100(a) supra, is based on a neasurement
over a single shift unless the Secretary of Interior and Health,

Education and Welfare find "...in accordance with the provisions
of Section 101 of the Act, that such single shift measurenent
will not, after applying valid statistical techniques to such

measur enents, accurately represent such atnosphere condition
during such shift".

Thus, under the 1977 Act, the Secretary can cite an operator
for a violation of the dust standard based on a single shift
sanpl e, unless the Secretary and the Secretary of Health
Education and Welfare find that a single shift sanple will not
accurately represent such atnospheric conditions during such
shift. Such a finding has been nade in the 1971 Noti ce.

The 1971 Notice, 36 Fed. Reg. supra, is entitled Notice of
Findi ng that Single Shift neasurenment of Respirable Dust will not
Accurately Represent Atnmospheric Conditions During such shift.

It clearly and unambi guously provides as foll ows:

Notice is hereby given that in accordance with section
101 of the Act, and based on the data summari zed bel ow,
the Secretary of the Interior and the Secretary of

Heal th, Education, and Welfare find that single shift
measur enent of respirable dust will not, after applying
valid statistical techniques to such nmeasurenent,
accurately represent the atnospheric conditions to
which the miner is continuously exposed.

Thus, reading the 1971 Notice along with Section 202(b)(2)
supra, and Section 202(f), supra, it appears that the Secretary
is bound not to nmake dust determ nations based on a single shift
sanpl e.

In essence, the Secretary argues that the 1980 coment,
45 Fed. Reg. supra, supersedes the 1971 Notice, 36 Fed Reg.
supra, inasmuch as the former contains a finding that only single
shift sanples "near" 2.0 nmg/nB3 are not reliable.(Footnote 4) The
1980
4 The Secretary also argues that nmy order of May 5, 1992,
denyi ng Respondent's Motion for Sunmary Deci sion, constitutes the
| aw of the case insofar as | noted that the Secretary had not
made an explicit finding in accordance with Section 101(a) of the
Act, as to what dust concentrations are to be considered "near"
2.0 ng/nB, and found that "...it has not been established that
the Secretary has nade a finding, in accordance with Section
101[a] of the Act concerning the unreliability of single shift
sanples in general."” Order of May 5, 1992 at 3-4.

The order was based on the record before ne at the tine
which did not contain on any reference by either party, to the
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coment does not explicitly refer to the 1971 Notice or its
findings. Specifically, it does not explicitly indicate that it
i s superseding the 1971 Notice. Since the 1971 Notice contains
findi ngs made pursuant to Section 101 supra, based on "valid
statistical techniques"” as required of Section 202(f) supra, it
is clear that it can not be rescinded or superseded w thout prior
notice of the proposed rule through publication in the Federa
Regi ster and the opportunity for the public to coment (5 U S. C
0 553 (b)(d)). In the 1971 Notice (36 Fed. Reg, supra), it
explicitly stated that "notice is hereby given" that, based on
reliable statistical techniques, the Secretary of the Interior
and the Secretary of Health, Educational and Welfare "find" that
a single shift nmeasurement will not accurately represent the

at nospheric conditions to which a mner is exposed. |In contrast,
the | anguage of the 1980 comment, 45 Fed Reg. supra, under the
headi ng Di scussion of Mjor issues, does not explicitly state
that it is giving notice that a finding is nade with regard to
Section 202(f) of the Act. 1In contrast, it refers to the fact
that the Secretary of the Interior, and the Secretary of Health,
Education, and Welfare," conducted" sanpling, and after applying
statistical techniques, "determ ned" that a single shift should
not be relied on when the dust concentrati on was near 2.0 ng/nS.
Thus, the | anguage is anmbi guous. Since the operative verbs,
conducted, and determ ned are in the past tense, it mght be
concluded that this coment is a reference to the earlier 1971
finding, rather than a new contenporaneous finding based on valid
statistical techniques. |In this connection, | note that the 1980
coment does not define the term"near 2.0 ng/ 3" nor does it set
forth any statistical data or techniques that were applied in
maki ng the determnation referred to. | thus find that the
Secretary has not nmet its burden of establishing that the 1971
Noti ce was superseded by the 1980 coment. (Foot note 5)

4 cont'd.

1971 Notice (36 Fed Reg. supra). As such the order is not the
|l aw of the case with regard to the entire record presently before
me, including the 1971 Notice. (36 Fed. Reg. supra).

5 The Secretary al so argues that the 1971 Notice, 35 Fed. Reg,
supra, should be accorded no wei ght, inasnuch as the instant
single shift sanpling strategy "bears no resenbl ance to the
Bureau of M nes data discussed in the 1971 Federal Register

Notice " (Post Hearing Brief, at 25). |In other words, it is
argued that "...the type of neasurenment discussed in the 1971
Federal Register Notice is not at all like this single shift

nmeasurenent at issue in this case".

I find that any deficiencies in the statistical data relied
on by the Secretaries of Interior, Health, Education and Welfare
as set forth in the 1971 Notice (K-25) do not negate the fact
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Therefore, if the 1971 Notice has not been superseded, then
appl yi ng Section 202(f) supra, it mght be concluded that a
measur enent of the "average concentration” can not be made over a
single shift.(Footnote 6)

B. The Requirenent for Rul emaking

The finding in 1971, 36 Fed. Reg. supra, that conpliance
determi nati ons can not be based on a single sanple, was
explicitly issued as rul emaki ng under Section 101 of the 1969
Act, as specifically required by Section 202(f) (K-46). Hence,
if rulemaking is required and was utilized in making such a
finding, it is clear that rulemaking is simlarly required to
rescind the 1971 finding. As discussed above, infra IV(A), the
evi dence does not clearly establish that the 1971 findi ng was
explicitly by rescinded by rul emaking, i.e., the 1980 coment,
45 Fed. Reg. supra.

In addition, for the reasons that follow, | find that
rul emaki ng pursuant to the APA was required to promul gate a
program provi ding for conpliance determ nati ons based on a single
sanple. Notice and coment are required by the APA when an
agency is engaged in rul enmaki ng defined as the "agency process
for formulating, anending, or repealing a rule." 5 U. S.C.
0 551(5). A "rule" is broadly defined by the APA as: "the whol
or a part of an agency statenent of general or particul ar
applicability and future effect designed to inplenent, interpret,
or prescribe law or policy... ."5 U S. C. 0O 551(4). A wde
vari ety of statenents issued by agencies neet this broad
definition. See, e.g., Batterton v. Marshall, 648 F.2d 694,
704-705 (D.C. Cir. 1980) (where the agency's selection of a
statistical nethodology was found to constitute a rule under the
APA); Pickus v. United States Bd. of Parole, 507 F.2d 1107,

5 cont'd.

that they made an explicit unequivocal finding, in accordance
with Section 202(f) supra of the 1969 Act, that a single shift
measurenment will not accurately reflect the atnospheric
conditions to which mners are exposed.

6 Due to the anbiguity of the 1980 comrent. 45 Fed. Reg. supra,
as to whether it was intended to supersede the 1971 finding as it
pertains to dust concentrations not "near" 2.0 nmg/n3, | do not
base ny decision regarding the validity of single sanmple testing
solely on a finding that the 1971 notice was not superseded by
the 1980 comrent. Instead, for the reasons that follow I
conclude that a programrequiring the issuance of citations based
on single safe testing is not valid, as it was not put into

ef fect through APA rul emaki ng.
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1112-13 (D.C. Cir. 1974) (Board of Parole's guidelines Iimting
discretion and affecting private interests deemed substantive,
not interpretive). Prows v. United States Departnment of Justice,
704 F. Supp. 272 (D.D.C. 1988), aff'd 938 F2d 274 (D.C. Cr

1991) (where the Federal Bureau of Prisons' issuance of a program
statement affecting the financial obligations of prison inmtes
was a rule subject to notice and comment requirenents); Waste
Managenment, Inc. v. EPA 669 F. Supp. 536, 538 (D.D.C. 1987)
(where the deferral of ocean incineration permts pending the
promul gati on of new regul ati ons was found to constitute a rule
under the APA).

The Commi ssion, in Drumond Conpany Inc., 14 FMSHRC 661
(May 5, 1992) recently addressed the issue of whether MSHA was
required to conply with the APA in adopting its policy concerning
"excessive history" penalties. |In Drumond, supra, the
Commi ssi on addressed a program policy letter (PPL) which had been
i ssued to all operators. The Comnmi ssion described the test for
whet her an agency must conply with the APA as fol |l ows:

Advance notice and public comment are required for
rules that are substantive or |egislative, and thus
bear the force of law. Id. In the words of the
Batterton Court, legislative rules manifest the
following qualities:

Legislative rules . . . inplenment
congressional intent; they effectuate
statutory purposes. In so doing, they grant

rights, inpose obligations, or produce other
significant effects on private interests.
They al so narrowmy constrict the discretion
of agency officials by largely determ ning
the i ssue addressed. Finally, l|egislative
rul es have substantive legal effect. 648
F.2d at 701-02 (footnote omtted).

14 FMSHRC at 684.

The Comm ssion, in Drumond, supra in analyzing whether the
program policy letter at issue was a substantive rule requiring
conpliance with the APA took cogni zance of the "two criteria”
test set forth by the D.C. Circuit in American Bus Ass'n v.
United States 627 F.2d 525, 529 (D.C. Cir. 1980) quoting Texaco
v. FPC, 412 F.2d 740, 744 (3d Cir. 1969). The Commi ssion in
Drummond supra, noted that the first criteria is whether the
pronouncenent acts prospectively, and the second criteria is
"...whether a purported policy statement genuinely |eaves the
agency and its decision makers free to exercise discretion”

14 FMSHRC supra at 686 quoting Anerican Bus Ass'n, supra at 529.
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Appl ying these principles, the Conm ssion in Drunmond,
14 FMSHRC, supra, held that a policy letter, setting forth a
program for increased penalties based on excessive history,
affects private interests in a substantial and present manner,
and as such is subject to rul emaking.

Appl ying the above anal ytical framework to the case at bar
| agree with the argunent of am cus that "An agency statenent
that establishes an entirely new basis for the issuance of a
citation unquestionably neets the APA s expansive definition of a
rule. This is particularly true when the existing standards and
MSHA' s | ongst andi ng practi ces and procedures base conpliance
determ nati ons upon nultiple sanples".(Footnote 7)

Specifically, prior to the inplenmentation of the spot
i nspection program a citation would not have been issued based
on a single shift sanple. |In contrast, the spot inspection
program unequi vocal |y deprives an inspector of discretion as it
clearly mandates that a citation shall be issued of a single
sanpl e measures exceeds the appropriate value set forth in a
table provided to inspectors (GX 12 P.2). In the event such a
citation is issued, as in the case at bar, the operator becones
liable to pay a civil penalty. Prior to the spot inspection
program no such liability would have been incurred as no
citations were issued on the basis of a single sanple. Hence,
the spot inspection programdefinitely affects private interests
in a substantial nmanner.(Footnote 8)

Therefore since Petitioner did not engage in APA rul emaki ng
in setting forth its procedures for the spot inspection program
requiring citations to be issued based on a single shift sanple,
the procedures are not valid, and the citations issued pursuant
to these procedures are to be vacated.

7 In this connection, | note, as set forth by ami cus, that "An
operator is required to submt five sanples every two nonths for
each MMJ (nechani zed mining unit) on which conpliance is

determ ned. See, C.F.R 0O 70.207. It submits one sanple for
each designated area. |f such sanples exceed the standard, it is
required to submt five additional sanples on which conpliance is
determined. See 3 C.F.R 0O 70.208(c)." (Parenthesis added.)

8 For these reasons | reject Petitioner's argunent that the spot

i nspection programonly changes the "manner" in which the
Secretary will prove a violation, and does not violate the
operator's substantive rights.
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ORDER

It is ORDERED that Docket Nos. PENN 92-114 and PENN 92-119
be DISM SSED. It is further ORDERED that the follow ng Notices
of Contests be sustained: Docket Nos. PENN 91-1454-R,

PENN 91-1480-R, and PENN 92-54-R. It is further ORDERED
that Citation Nos. 3687890, 3687888, and 3687895 be DI SM SSED.

Avram Wei sber ger
Adm ni strative Law Judge
Di stribution:

R. Henry Moore, Esq., Buchanan Ingersoll, 57th Floor, USX Tower,
600 Grant Street, Pittsburgh, PA 15219 (Certified Miil)

Edward H. Fitch, Esq., Carl C. Charneski, Esq., Ofice of the
Solicitor, U S. Departnent of Labor, 4015 W/ son Boul evard, 4th
Fl oor, Arlington, VA 22203 (Certified Mil)

Edward M Green, Esq., American M ning Congress, 1920 N Street
N. W, Suite 300, Washington, DC 20036-1662 (Certified Mail)
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