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FEDERAL M NE SAFETY AND HEALTH REVI EW COMM SSI ON

OFFI CE OF ADM NI STRATI VE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PI KE
FALLS CHURCH, VIRG NIA 22041

SECRETARY OF LABOR, : DI SCRI M NATI ON PROCEEDI NG
M NE SAFETY AND HEALTH :
ADM NI STRATI ON ( MSHA) : Docket No. WEVA 92-1010-D

on behal f of : MORG CD 92- 03
Ral ph J. Thorn, :
Conpl ai nant : Dobbi n M ne

V. :

| SLAND CREEK COAL COVPANY,
Respondent

ORDER APPROVI NG SETTLEMENT AND DI SM SSI NG CASE
Bef or e: Judge Bar bour

Thi s proceedi ng concerns a conplaint of discrimnation filed
by the Secretary of Labor ("Secretary") on behalf Ral ph J. Thorn,
Conpl ai nant, against |sland Creek Coal Co. ("Island Creek")
pursuant to Section 105 of the Federal M ne Safety and Heal th Act
of 1977 (the "Mne Act"), 30 U.S.C. 0O 815(c). The conpl aint

al |l eges that the Conplainant was illegally discrimnated against
on February 5, 1992, when a witten warning was unlawfully pl aced
in his personnel enploynent file. Island Creek filed a tinely

answer denying that it had violated Conplai nant's Section 105(c)
rights and the parties engaged in pre-trial discovery. Follow ng
the scheduling of this matter for hearing, counsels for the
parties settled the case, and counsel for the Secretary has
submitted a notion to approve the settlenment. The notion is
signed by counsels and the Conpl ai nant and sets forth the parties

agreenments with respect to resolving the matter. In particular
it states:
1. That Island Creek agrees to clear Conplainant's

enpl oynment record of all references pertaining to any incidents
occurring from February 4 through February 14, 1992, at

the Dobbin Mne; that Island Creek specifically agrees to

i medi ately expunge the disciplinary warnings which were dated
February 5, 1992 by M chael Nestor and February 14, 1992 by

Ri chard Perando, and any references to such warnings, from any
and all personnel files, payroll files, mne files, supervisors
notes, mcrofilmmcrofiche files, and any other records

mai ntai ned by |sland Creek, Island Creek Corporation, or by any
of their agents; and that Island Creek further agrees to nmil the
original copies of the warnings to the Secretary within ten (10)
days of the issuance of the Order approving settlenment.
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2. That Island Creek agrees that it shall not assert, rely
upon, or otherw se consider the disciplinary actions taken in
February 1992 in any future disciplinary action, personne
deci sion, or other action involving the Conpl ai nant.

3. That Island Creek asserts that it is conplying and wl |
continue to conply with Section 105(c) of the Mne Act, agrees
that it will not discharge or in any other nmanner discrimnate

agai nst or otherwise interfere with the exercise of the statutory
rights of any miner, representative of nminers, or applicant for
enpl oyment in any coal or other mne subject to the Mne Act
because such nminer, representative of mners, or applicant for
enpl oynment had filed or made a conpl ai nt under or related to the
M ne Act, including a conplaint notifying the Respondent, the
Respondent's agent, of an alleged danger, or safety or health
violation in a coal or other mne, or because such m ner
representative of mners, or applicant for enploynent is the

subj ect of medical evaluations and potential transfer under a
standard published pursuant to Section 101 of the M ne Act, or
because such niner, representative of mners, or applicant for
enpl oynment has instituted or caused to be instituted any
proceedi ng under or related to the Mne Act or has testified or
is about to testify in any such proceedi ng, or because of the
exerci se by such mner, representative of miner, or applicant for
enpl oynment on behal f of hinself or others of any statutory right
afforded by the M ne Act.

4, That Island Creek agrees to pay a civil penalty of one
t housand ($1,000) within thirty (30) days of the issuance of the
Order approving settl enent.

5. That Island Creek agrees to post a copy of the Mdtion
To Approve Settlement and this Order approving settlenent at the
Dobbin M ne for a period of not less than thirty (30) days.

6. That the parties agree the settlenent agreenent shal
not be offered or used for any other purpose whatsoever, except
for M ne Act proceedings.

7. That except for anounts already received by Conpl ai nant
and the reinstatement of personal |eave to the Conplainant, the
parties agree to bear their own costs.

I conclude that the settlenment, which conprom ses and
settles this matter amicably, is in the public interest and
shoul d be approved.

ORDER

Accordingly, Island Creek is ORDERED to conply with
provisions 1, 2, 3, 4, and 5 of the Agreement as stated above,
and |sland Creek, the Secretary and the Conpl ai nant are ORDERED
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to comply with provisions 6 and 7 of the Agreenent, as stated
above. Island Creek shall mail to the Secretary the origina
war ni ngs dated February 5 and February 14, 1992 within ten (10)
days of the date of this Order and a civil penalty of ($1, 000)
within thirty (30) days of the date of this Order. Upon receipt
of the warnings and of paynent, this proceeding is DI SM SSED

Counsel s are commended and thanked for the diligent and
responsi bl e manner in which they have represented their
respective clients during the course of this proceeding and in
whi ch they have kept ne advised of the ongoing status of this
case.

Davi d F. Barbour
Adm ni strative Law Judge
(703) 756-5232

Di stribution:

Heat her Bupp- Hubuda, Esq., O fice of the Solicitor

U.S. Departnent of Labor, 4015 W/ son Boul evard, Rm 516,
Arlington, VA 22203 (Certified Mail)

Keith Fischler, Industrial Relations Counsel, Island Creek
Corporation, 250 W Min Street, Lexington, KY 40575-1430
(Certified Mil)

M. Ralph J. Thorn, Berry Street, P.QO Box 294,
Tunnel ton, W 26444 (Certified Mil)

/ epy



