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CONSOL| DATI ON COAL COMPANY, . CONTEST PROCEEDI NG
Cont est ant :
V. : Docket No. PENN 92-739-R
: Order No. 3699507; 7/2/92
SECRETARY OF LABOR, :
M NE SAFETY AND HEALTH . Dilworth M ne

ADM NI STRATI ON ( MSHA) , : Mne |I.D. No. 36-04281
Respondent :
DECI SI ON
Appear ances: Dani el E. Rogers, Esq., Consolidation

Coal Conpany, Pittsburgh, Pennsylvani a,
for Contestant;

Nancy Koppel man, Esq., O fice of the
Solicitor, U S. Departnent of Labor

Phi | adel phi a, Pennsyl vani a, for Respondent

Bef or e: Judge Melick

This case is before ne upon the notice of contest
filed by Consolidation Coal Conpany (Consol) pursuant to
Section 107(e) of the Federal M ne Safety and Health Act
of 1977, 30 C.F.R [0 801, et seq., the "Act," to challenge
an "inm nent danger" order of wthdrawal issued by the
Secretary under Section 107(a) of the Act.

The wi thdrawal order at issue charges as foll ows:

There were two hot hangers and a third

hanger found arcing across the insul ator

found on the G main haul age. The first one
found at the mouth of the 1-D switch was

found with the insulator on fire. The flane
was from1l to 3 inches in height. The second
hot hanger found just outby 73 and 1/2 crosscut
had the roof coal and rock hot to the touch and
was snmoki ng when found. The third danger inby
the 75-G nmains crosscut was not hot but found
to be arcing across the insulator. These are
trolley wire hangers and the wire is 550 volts d.c.
A citation will acconpany this order.
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Section 107(a) of the Act provides, in part, as follows:

[ f, upon any inspection or investigation of

a coal or other mine which is subject to

this Act, an authorized representative of the
Secretary finds that an i mm nent danger exists,
such representative shall determ ne the extent

of the area of such m ne throughout which the
danger exists, and issue an order requiring the
operator of such mine to cause all persons

except those referred to in section 104(c), to be
wi thdrawn from and to be prohibited fromentering
such area until an authorized representative of
the Secretary determ nes that such i mm nent danger
and the conditions or practice which cause such

i mm nent danger no | onger exists.

Section 3(j) of the Act defines "inmnent danger" as the
exi stence of any condition or practice in a coal or other m ne
whi ch coul d reasonably be expected to cause death or serious
physi cal harm before such condition or practice can be abat ed.
This definition was not changed fromthe definition contained
in the Coal Mne Health and Safety Act of 1969, 30 U.S.C. 0O 801
et seq. (1976) (Amended 1977) ("Coal Act"). The Senate Report
for the Coal Act states that an inmmnent danger is present when
"the situation is so serious that the m ners nmust be renoved
fromthe danger forthwith when the danger is discovered w thout
waiting for any formal proceeding or notice." S. Rep. No. 411
91st Cong., 1st Sess. 89 (1969), reprinted in Senate Subcomittee
on Labor, Conmittee on Labor and Public Welfare, 94th Cong.
1st Sess. Part |, Legislative History of the Federal Coal M ne
Safety and Health Act of 1969 at 215 (1975) (quotes Coal Act
Legislative History). It further states that the "seriousness
of the situation demands such i medi ate action" because "del ays,
even of a few mnutes, may be critical or disastrous." See
Ut ah Power and Light Conpany, 13 FMSHRC 1617 (1991).

In Rochester and Pittsburgh Coal Conpany v. Secretary,
11 FMSHRC 2159 (1989), the Conmission set forth the analytica
framework for determning the validity of inmmnent danger
wi t hdrawal orders issued under section 107(a) of the Act.
The Conmmi ssion indicated that it is first appropriate for
the judge to deternm ne whether the Secretary has met her
burden of proving that an "inmm nent danger" existed at the
time the order was issued. The Commi ssion al so suggest ed,
however, that even if an i mr nent danger had not then existed,
the findings and decision of the inspector in issuing a section
107(a) order should neverthel ess be upheld "unless there is
evi dence that he as abused his discretion or authority."
Rochester and Pittsburgh, supra, at p. 2164 quoting O d Ben
Coal Corp. v. Interior Board of Mne Operations Appeals, 523 F.2d
at p. 31 (7th Cir. 1975).
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The order at issue, No. 3699507, in fact charges
three separate incidents as constituting separate grounds
for issuance of the withdrawal order. It is not disputed
that the first incident was discovered at approxi mately
8:30 a.m on July 2, 1992, by an inspection party consisting
of Ronald Hi xson, a coal mine inspector for the Mne Safety
and Health Administration (MSHA), Morton Wool ery, the union
wal karound, and Patrick Wse, Consol's inspection escort. It
is further undisputed that at around that tine an underground
trolley wire was found to be on fire with flanes 1 to 3 inches
i n height.

Martin Whool ery, who corroborated the testinony of
I nspector Hixson in essential respects, recalled that they
first saw a glow in the distance and, as they approached,
observed that the hanger was actually on fire. Woolery
testified that Wse then called the dispatcher and pull ed
the power. At that point Whoolery renpved and repl aced the old
insulator. According to the expert testinony of Ron Gossard,
an electrical engineer and MSHA supervisor, there was a high
probability of ignition of roof coal by the open flanes,
particularly coal in the Pittsburgh seam which is easily
ignited and once ignited spreads rapidly.

I nspector Hixson confirnmed that had the fire not
been di scovered as soon as it was, there was a chance for
a major mne fire. There was coal in the roof, there was
sl oughage of coal on the mne floor and wood cribs were
nearby the open flane. Hixson also observed that the hot
m ne roof could fall taking down the trolley wire in its
entirety. Wth the air velocity in the mne at approxi nately
535 cubic feet per minute at the location of the fire, the
fire would also likely spread rapidly. Hixson also observed

that the instant nine liberates 1 to 1.5 million cubic feet of
met hane in a 24 hour period and the condition was accordingly
that much nore aggravated. |In addition to the inspection

party itself, punpers and the fireboss would al so have been
exposed to the hazard.

Consol's escort, Patrick Wse, also saw the hot hanger
from about 800 feet away as it was glow ng and arcing. He
acknow edged that the condition was dangerous and had it not
been corrected was an inm nent danger

Wthin this framework of undi sputed evidence it is
cl ear beyond all doubt that the condition found at the
first location at approximately 8:30 a.m on July 2, 1992,
was i ndeed an "imm nent danger." The oral order of withdrawa
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i ssued by Inspector Hixson at that tinme and subsequently
conmitted to witing in Order No. 3699507 is accordingly
af firmed.

I nasmuch as the Secretary was unable to prove by a
preponderance of the evidence that even an oral order of
wi t hdrawal had been issued by |nspector Hixson prior to the
abat ement of the second and third conditions cited | cannot
affirmthose parts of the order. Inspector Hi xson hinself
testified that he could not recall whether he even told Wse
that a Section 107(a) order was being issued on the second
condition. He further acknow edged that he did not tell Wse
that persons inby had to be withdrawn follow ng the discovery
of the second and third conditions. Wse testified that it
was only after they had replaced the snoki ng hanger at the

second | ocation that he asked | nspector Hixson "I assune this
will be the same as the other one" and Hi xson responded "Yes."
ORDER

Order of Wthdrawal No. 3699506 is AFFI RMED and t he
Contest herein is DI SM SSED.

Gary Melick
Adm ni strative Law Judge
703-756- 6261

Di stribution:

Dani el E. Rogers, Esq., Consolidation Coal Company, Conso

Pl aza, 1800 Washi ngton Road, Pittsburgh, PA 15241 (Certified
Mai | )

Nancy F. Koppel man, Esq., O fice of the Solicitor

U.S. Departnent of Labor, 14480 Gateway Center, 3535 Market
Street, Philadel phia, PA 19104 (Certified Mil)
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